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Abstract

“The Concept of Haq in Islamic and Western Law” Haq (the Right) is a
widely used word, however, the definition and its nature has been a point
of in-depth discussion in the academia discourse. The early Muslim jurists
did not engage with defining the term or its philosophical nature in such a
depth, because of which the contemporary Muslim scholars have
attempted to do so. Since the concept of Hag as philosophically
understood by the western scholars and jurists has taken quite a hold,
therefore, the academic discourse in the western world has immensely
contributed to the technical and philosophical understanding of Hag. In
light of which, | felt there is an immense need to present the discussions
from the Islamic juristic tradition and to take a comparative study with the
western discourse. In this article, I will be presenting the definition(s) of
Hag, the understanding of the four major juristic Imams and experts of
Usul al-Figh (Principles of Islamic Jurisprudence). Then I will mention
what the contemporary Muslim scholars and western jurists have penned
on the matter, followed by a comparative study of the Islamic law and the
Western law in light of the discussion on the definition and nature of Haq
(the Right).

Keywords:  Western Law, Law of Right, Figh Islami.
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“The individual who has the right is a small scale sovereign to whom the
duty is owed™®
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*H.L.A. Hart, Essays on Bentham (Oxford: Oxford University Press, 1982), p.183

Quted from Wenar, L. (2005).
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The attraction of the will theory is that it reserves for rights the special role
of securing dominion over significant spheres of action. Many important
rights do endow rightholders with this kind of discretion, and so serve the
freedom of those who hold them. The connection between rights and
freedom, so powerful in modern politics, is for will theorists a matter of
definition.”’
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> Wenar, L. (2005). The nature of rights. Philosophy and Public Affairs, 33 (3), p.238

%8 Cole-Alback, A. (2014). The nature and function of rights: from Hohfeld (1913) to
Wenar (2013). PowerPoint presentation,page: 10, CREC Learning Circle, Birmingham
14 October 2014.
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The limitations of the will theory are also evident in its inability to account
for the rights of incompetent (e.g., comatose) adults, and of children.>®
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* Neil MacCormick, Legal Right and Social Democracy (Oxford: Oxford University
Press, 1982), pp.154-66. Quoted From Wenar, L. (2005).
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The interest theory holds that the single function of rights is to further
their holders’ interests. More specifically, rights are those incidents whose
purpose is to promote the well-being of the rightholder.®
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" Wenar, L. (2005). The nature of rights. Philosophy and Public Affairs, 33 (3), p.240-
241.
82 Cole-Albéck, A. (2014). The nature and function of rights: from Hohfeld (1913) to
Wenar (2013). PowerPoint presentation,page: 12, CREC Learning Circle, Birmingham
14 October 2014.downloaded from the website:
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In each of these cases the right is ascribed in order to benefit parties beside
the rightholder. The existence of such roledefining rights establishes that
the interest theory is implausibly narrow.
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We assert not only that “A has a right to phi,” but that “A has a right that

B phi.” This second fundamental form of rights-assertion often implies not
a lack of a duty in the rightholder A, but the presence of a duty in a second
party B.%®
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Your right that I not strike you correlates to my duty not to strike you.
Your right that | help you correlates to my duty to help you. Your right
that | do what | promised correlates to my duty to do what | promised.®’
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% Wenar, L. (2005). The nature of rights. Philosophy and Public Affairs, 33 (3), p.226.
% \Wenar, L. (2005). The nature of rights. Philosophy and Public Affairs, 33 (3), p.229.
87 45> See Gopal Sreenivasan, “A Hybrid Theory of Claim Rights,” Oxford Journal of
Legal Studies 25 [forthcoming, 2005].
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To have a power is to have the ability within a set of rules to create, waive,
or annul some lower-order incident(s).®
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% Wenar, L. (2005). The nature of rights. Philosophy and Public Affairs, 33 (3), p.231.
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Exemption from penalties, payments or legal requirements, granted by
authorities or statutes.®®
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a) A promise not to prosecute for a crime in exchange for information
or testimony in a criminal matter.
b) Public officials’ protection from liability for their decision.

c) Governmental (or sovereign) immunity which protects
government agencies from lawsuits unless the government agreed to
be sued.

d) Diplomatic immunity which excuses foreign ambassadors from most
U.S criminal laws.
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One person has an immunity whenever another person lacks the ability
within a set of rules to change her normative situation in a particular
respect. Rights that are immunities, like many rights that are claims, entitle
their holders to protection against harm or paternalism.”
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A professor has the right to teach and research at her university. A tenured
professor has the right that her university not annul her rights to teach and
research. The right of tenure is an immunity. The tenured professor’s right
corresponds to the university’s lack of a right (power) to fire her.”
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™ \Wenar, L. (2005). The nature of rights. Philosophy and Public Affairs, 33 (3), p.232
2 paternalism: when people in authority think or act in a way which results in them
making decisions for other people which are often to their advantage but which prevent
those people from taking responsibility for their own lives. (Cambridge Advanced
Learner’s Dictionary, Third Edition)
8 Wenar, L. (2005). The nature of rights. Philosophy and Public Affairs, 33 (3), p.232
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e ($rUyHart Jl‘}‘»..{!u&l
Your city council lacks the power to award you a pension. By the
definition of the immunity, you therefore have an immunity against your
city council’s awarding you a pension. But it would be odd, to hear you
say that you have a right that your city council not award you a pension.
Here we have an incident—an immunity—that does not perform any of
the six functions. In particular, this immunity does not provide protection.
What is more, this incident does not appear to be a right. Yet the any-
incident theory says that all incidents are rights, and so the any-incident
theory fails by including this immunity within the class of rights.”

Simmunity _;/Cuwf%/_?jufc‘-uf/gi:Kawm"/&‘{_jﬁ
Jddgr9 immunity.{ld/_;l’.}uééwt;;;ué"v/.;!’&jﬁfdfé_nz;/u@yf
immunity..gulfg.,!_;;;ﬂéuufub‘fc‘.U’ﬁ,fuﬁf,771(fnagjﬁa,
K_;T immunity,fﬁﬁuﬁ}wiu’!‘&/‘jfﬁl):J;é;’&/u‘r‘ggz}'ﬁ@{:’/-;"udgég-
d/(“’ U1 S e G ¢t any-incident theory J € = 0, LUt 7
‘c‘_L*/JL‘/uﬁ;/)LCJ’d"{/immunity
(The Several Functions Theory): }" Ubui@ I

o179 L8 i e S5 S LUt 2 LT 6
U F0s-ae Fosducs (1 il LGS e Ua i g 5Bum S bl U
exemption GEZ) (L)
Discretion Gl) (L)
authorization (1ze-t%0) (&)

protection Golzcbss) ()

™ Hart, pp. 191-92; see also Lyons, Rights,Welfare, p. 11; Simmonds in DOR, pp.153-54.
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provision (§6lz<s% ) ()
performance SuTmqso eyt ()

i S ofilnd LEIF WENAR=o sy # Sz F i
The several functions theory holds that any incident or combination of
incidents is a right, but only if it performs one or more of the six functions.
In other words, all (combinations of) incidents are rights so long as they
mark exemption, discretion, or authorization, or entitle their holders to
protection, provision, or performance. Only those (combinations of)
incidents that perform at least one of the six specific functions are rights.”
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& 5 L Wenar 28 F$F 1 (e d_17 Z Human rights J?&Ulu‘rﬁg)g}fﬁ&f
:w“&gui‘]'l’é&ﬁm%uffu

‘a settled understanding of human rights is as yet beyond our collective
grasp 78
e e B S E BRI S bz KO U

> Wenar, L. (2005). The nature of rights. Philosophy and Public Affairs, 33 (3), p.246.
® Wenar, L. (2013).research paper titled: The nature of+ claim-rights. Ethics, 123 (2),
p.225
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58 Z;‘/“/,}j Z(Legal pluralism) (56 = 2% Cole-Alback Jg/,ém

prfosee
Legal pluralism is becoming a more common concept in the current rights
discourse.
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" see Cole-Albéck, A. (2014). The nature and function of rights: from Hohfeld (1913) to
Wenar (2013). PowerPoint presentation CREC Learning Circle, Birmingham 14 October
2014.
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