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Abstract

In Islam, family has a great importance, and it is a basic unit in Islamic social structure
for the lawful satisfaction of the passion based on love and cooperation. Marriage
contract is considered a civil contract which can be dissolved like all the other contracts.
Although a husband is given the right to divorce, but the wife is also given the right to
ask for separation. This Article provides an analytical study about the right of the spouses
according to Islamic perspective to get separation on the ground of disease or defect, as
well as practices in the courts regarding divorce. The method of case study about diseases
and defects is adopted in order to know the practice in the court, and 05 decided cases of
Pakistani courts have been taken to analyze the issue. The Quantitative research method
is also adopted to know the causes of having no case law on the said issue. A survey in
the form of interviews consisting of 4 Questions (in the form of Questionnaire) was
conducted on the issues to highlight the difficulties as to why most of the cases under the
said issues are not filed. For the survey, samples were taken from 4 most senior
Practicing Lawyers of Rawalpindi High court and 1 senior lawyer of Supreme Court
Islamabad.
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Introduction:

Islamic law provides several grounds to the spouses to get separation from each
other in which one of the ground is defects in the spouse. When both of the spouses or
one of the spouses is suffering from mental or physical diseases or defects then the basic
objects of the marriage cannot be achieved. In such circumstances, it is desirable to
dissolve the marriage'. A wife’s right to divorce either occurs as a delegated divorce, or
is secured by a compromise with the husband, or can be exercised by filing a suit for
dissolution of marriage before the Qadi or court.

Marriage/ Nikdh (the root word nakaha? meaning to be gathered®) is the essential
element and basic idea in Muslim family law which is used for sexual intercourse®.

The preservation of the marriage contract is emphasized a lot in Islamic law but
the spouses are also given the right of separation when they cannot live together. Talaq is
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permissible as a remedy to be resorted only when there is no alternative solution to the
dispute®.

The word ‘Ayb (<)) is used for defect which means deficiency, imperfection
and weakness®. In its meaning regarding the marriage, it means the defect that prevents
from sexual intercourse’.

Legal Basis and Juristic Opinions about the Separation due to Defects/Diseases:

Two kinds of opinions are found about the right of a wife to seek separation due
to defects/ diseases. The Jamhir Fugahda’ (Hanafi, Shafi‘t, Maliki, and Hanbali)
unanimously hold the opinion to dissolve the marriage when the spouses or one of them
is suffering from diseases or defects. They rely on the following Ahadith in support of
their arguments:
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“It is reported that the Holy Prophet (P.B.U.H) married with a woman of Bant
Ghifar tribe. He (Prophet) notice while intending to have intercourse with her that she
had marks of leucocyythaemia on her sides. He then moved away from her and asked her,
“put on your clothes” and took back nothing from her whatever the He (P.B.U.H) had
given to her”.

The Hadith provides a proof for separation when one is suffering from
leucocyythaemia. Leucocyythaemia is a defect that is intolerable or unbearable to the
people and the basic purpose of the marriage is to create love and affections between the
Spouses.

As the marriage, due to defect of leucocyythaemia was dissolved by the Prophet
(P.B.U.H) so it provides a base that the marriage contract can be dissolved on ground of
other diseases and defects such as madness®, leprosy™, Ritq**, Qarn*? ect that may create

®Dr. Jafr* ‘Abd-al-Salam, Hal ‘Uqdah al-Nikah ft al-Zaw’ al-SharT‘ah al-Islamiyah, 1 ed., 43.

® Ibn Manzir, Lisan al-’Arab,vol. 1, 528, Ibn Humam, Sharah Fath al-Qadir, vol. 5, 15

7 Shahab al-Din Ahmad ibn Ahmad Qalytibi, Hashivah Qalyiibt ‘Ala Sharh Jilal al-Din al-Muhallt

‘Ald Minhdj al-Talibin, vol. 2 (Bairut: Dar al-Fikr), 197.

8Ahmad ibn Hanbal al-Shaybant, Musnad, 2" ed., (Al-Maktab al-Islami, 1398), 493; ‘Aba ‘Abd

Allah Muhammad ibn Isma‘1l Bukhari, al-Tarikh al-Saghir (Lahore: Idarah Tarjuman al-Sunnah,

1982), 166; Muhammad ibn ‘Ali Shawkani, Nal-ul-Awtar Sharah Muntaqa al-Akhbar, vol. 2,

157,(The Hadith is very week due to Jamil ibn Zaid because of His d‘af as he narrated sometime

from Ka‘ab ibn Zaid, sometime from Ibn ‘Umar and sometime from Ka‘ab ibn ‘Ujrah whom Imam

BukharT said that his Hadith is not sasth. Bahiqi also narrated the Hadith with the authority of

Ka‘ab ibn ‘Ujrah, see Nayl al-awtar, 156.

® A person is physically fit but have not sound mind and suffers from mental disorder condition in

madness; ‘Ala’ al-Din ‘Abdul ‘Aziz ibn Ahmad al-Bukhari, Kashf al-Israr ‘an Usil Fakhr al-Islam

al-Bazdawi, vol. 2 (Beriut: Dar al-Kitab al-‘Arabi), 263, for detail see, 88.

10 |eprosy is a common and constant disease in which the skin, nerve or tissue gets effected: Al-

Mwsii‘ah’ al-Tibbiyah al-Hadithiyah, vol. 3, 448; Al-Ramli, Nidayat Al-Muhtaj li-Sharh Al-

Minhaj, vol. 3, 202.

11 Al-Ritq is described as bone in vigina and the sexual relationship is not possible due to the

intensity of Join Vulva: Ibn Humam, Sharh Fath al-Qadir, vol. 4,133; Al-Shirazi, Al fi Figh Al-
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hatred in the mind and prevent the spouses to enjoy the married life'®. Another argument
is the Hadith in which the Prophet (P.B.U.H) said,
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“Allah's Messenger (P.B.U.H) said, there is no 'Adwa (no contagious disease is
conveyed without Allah's permission) nor is there any bad sign from birds, nor is there
any Hamah, nor is there any bad sign for the month of Safar, and one should run away
from the leper as one runs away from a lion”.

This Hadith provides a proof that a marriage can be dissolve on ground of
leprosy. The annulment of the marriage contract is the way of fleeing from the sufferer
partner. Leprosy is the defect, which forbade the partner to have relationship®.

It is stated by Hadrat Umar (R.A):
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“If a person marries a woman and finds his wife suffering from
leucocyythaemia, madness, leprosy, in case of penetration he must pay the dower of the
wife, and the responsibility to pay the dower on the person who deceive”.

The second opinion is hold by the Zahiriyyah jurists that the spouses have no
right to dissolve the marriage due to diseases or defects even if the disease or defect is
venereal, infectious, or intolerable. Ibn Hazam holds the view that if the husband is
incapable having intercourse with his wife even once, the qadi or any other has no right
to dissolve the marriage or make separation between the spouses®’.

Imam Shafi‘t, vol. 2, 47; Ibn,‘Abiddin, Hashiyah Radd al-Muhtar ‘Ald Durr al-Mukhtar, vol. 3,
501; Al-Dastqi, Hashiyah al-Dasiiqt ‘la al-Sharah al-Kabir, vol. 2, 278; Al-Buhiti, Kashf al-Qina
‘an Matn al-Igna“, vol. 5, 109.
12 Al-Qarn is a defect like al-Ritg, which prevents to have intercourse as due to having a bone or
meat in the vigina: Ibn Humam, Sharah Fath al-Qadir, vol. 4, 133; Ibn ‘Abidin, Hashiyah Radd al-
Mubhtar ‘Ala Durr al-Mukhtar, vol. 3, 501; Al-Khirshi, Al-Khirshi ‘Ala Mukhtasar al-Khalil, vol. 3,
237; Al-Shirazi, al-Muhadhdhab fi Figh al-Imam Shafi T, vol. 2,48; Al-J‘1i, Siraj al-Salik ashal al-
Masalik, vol. 2, 56; Al-Sharbini, Mughni al- Muhtaj, vol. 3, 202; Al-Buhiti, Kashf al-Qina“ ‘an
Matn al-Igna‘, vol. 6, 651, for detail see, 113.
B Al-Marghinani, Al-Hidayah Sharah Bidayat al-Mubtadr, vol. 2, 27; Shams al-Din Muhammad
ibn Muhammad bin Ahmad al- Shirbini al-QahirT al-Khattib, Al-Igna° fi hall Alfaz Abt Shuja, vol.
2 (Beirut: Dar al-M‘rifah), 83 ; Al-Shirbini, Mughni al-Muhtdaj ila M rifat Alfaz al-Minhaj vol. 3,
203, Ibn Qudamah, Al-Mughni, vol.7, 318-319; Dr. Muhammad ‘Aqlah, Nazam al-Usrah fi al-
Islam, vol. 3, 235.
¥ Ahmad ibn ‘AlT Hajar Asqalani, Fath Al-Bari Sharh Sahih al-Bukhari, vol. 10, Kitab al-Tibb,
Bab al-Jazam, 158.
15 Al-Shafii, Al-Umm, vol. 3, 92; Al-Shirbini, Ibid, 203.
16 Anas ibn Imam Malik, al-Mawd, vol. 2, ed. Muhammad ‘Abd al-Bagi, Kitab al-Nikah, bab ma
ja’ fi al-Sadaq wa al-Hiba, 526; Muhmmad ibn Isma‘Tl San‘ani, Subal al-Salam Sharh Baliigh Al-
Maram min Jam* al-Adilah al-Ahkam, 3" ed., vol. 3. (Beirut: Dar al-Kitab al-‘Arabi, 1307).
Narrators of the Hadith are authentic (Thiqat), al-Sn‘ani, Subul Salaam, vol.2, 287.
¥ Abti Muhammad ‘Abii ‘Abd Allah ibn Sa‘id Ibn Hazam, Al-Muhalla (Beriut: Dar al-Afaq al-
Jadidah), 109-113.
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Ibn Hazam support his view with the tradition respecting Rafa‘h al-Qarzi,
narrated by Imam Zuhri from Hadrat ‘A’iysha (R.A):
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“That Rafa‘ah al-Qarzi divorced his wife after whom she contracted marriage
with ‘Abdal Rehman bin Zubair. She came to the Prophet (P.B.U.H) and said “he has
nothing except like frill (of linen), the Prophet said to her, “probably you desire to get
back to Rafa‘ah, this is not possible until you do not taste his honey and he that of yours”,
that is, they cannot get separated until they do sexual intercourse”.

According to Ibn Hazam this tradition makes it clear that the marriage cannot
dissolve on the ground of defects in the spouses™®. But it seems that the relevant Hadith is
more about the condition of having sexual intercourse with the second husband is
compulsory for the sake of remarrying the first husband.

Therefore, the arguments of the jamhtr Fuqaha’ are based on just as the main
objective of the married life is to have a peaceful happy life but if one of the spouse is
suffering from any disease or defect which makes the other feeling hatred then they can
dissolve the marriage.

Who has Right to Seek Separation due to defects/diseases?

The Hanafi jurists allow a wife to demand separation when her husband has
been suffering from such physical defects/diseases, but no such kind of right has been
acknowledged for the husband by these jurists. Because, the husband has a right to
divorce his wife when he finds defects in her that prevents him from establishing sexual
relationship?.

However contrary to Hanafi, Shafi‘i** Maliki*?, and Hanbali®® jurists allow the
both spouses to seek separation because of every defect or disease which prevents to
enjoy the sexual relationship.

Kinds of Defects that may cause to dissolve the marriage:

The jurist are agreed upon the view that al-jab (if the male organ is missing) and
al-‘ineen or impotency are the kinds that may lead to separation®’. However, they differ
upon all the other defects/diseases that may lead to separation.

'8 Ibn Hajar Asqalani, Fath al-BarT Sharh Sahih al-Bukhart, Kitab al-Talaq Bab min Jawaz al-
Talaq, vol. 9, 361; Abt Zakariya’ ibn M1 ibn Hasan ibn Husayn ibn Jumu‘ah ibn Hizami Al-
Hawrani Muhiy al-Din al-Nawawi, Sahih Muslim bi-Sharh Al-Nawawt, vol. 2 (Beirut: Dar al-Fikar
li-tib‘ah wa al-Nashr, 140), 1055-56.

19 Ibn Hazam, Al-Muhalla, vol. 10, 62.

2 Al-Kasand, Kitab Bada'’i* al-Sand’i* fi Tartib al-Shard’i‘, vol. 2, 322-27; Al-MawsilT al-Buldaji,
Al-Ikhtiyar li-Ta lil al-Mukhtar, 115; Wahbah al-Zuhayli, Al-Figh al-Islami wa Adillatuhi, vol. 2,
516; Dhaki al-Din Sh’ban, Al-Ahkam al-Shart ‘ah li-Ahwal al-Shakhsiyah, 326.

2L Al-Shirbint, Mughnt al-Muhtdj Ila M rifat Alaz al-Minhaj vol. 3, 202; Al-Nawawi, Kitab Al-
Majmii‘ Sharh al-Muhdhdhab, vol. 17, 268.

2 Al-Hattab al-Maliki, Mawdahib Al-Jalil li-Sharh Mukhtasar Khalil, vol. 3, 483; Anas ibn Malik,
Al-Madawnah al-Kubra, 1% ed., vol.2, 167.

2 Ibn Qudamah, Al-Mughni, vol. 7, 650.
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Imam Abu Hanifah and Imam Abu Yusuf gave the right to separation only in
case of venereal diseases that prevents one to have sexual intercourse such as al-jab
(amputated male organ) and al-‘Inin (impotency) and al-khuse (having no testicle)
because having these defects the basic objective of marriage as to have sexual intercourse
cannot be achieved®. All the other defects/diseases such as al- janiin, al-jazam and al-
baras does not constitute a right to ask for separation according to them?. However,
Imam Muhammad added more defects to as al-janiin (madness), al-jazam (leprosy) and
al-baras (leucocyythaemia) and any other defects, which makes the wife to stay away
from her husband®’.

According to the Maliki®® Jurists the defects that lead to seek separation are 13
and could be divided into three categories, which is:
1- Defects that are found only in the husband such as al-‘Inin (impotency), al-jab
(amputated male organ), al-khasa’ (having no testicle) and al-’I‘tarad (sexual allergy or
aversion)
2- Defects that are found only in the wife that are al-Ritq, al-Qarn, al-°Afl, al-’Ifda’and
al-bakhr
3- Defects common in the hushand and the wife are al-juniin (madness), al-jazam
(leprosy), al-baras (leucocyythaemia) and al-‘Gizitah (passing of stool at the time of
intercourse)®.
According to Shafi‘Tyah® the defects that lead to seek separation are seven and they also
divided into three categories:
1- Defects that are found only in the husband are al-‘Inin (impotency), al-jab (amputated
male organ)
2- Defects that are found only in the wife are al-Ratg, al-Qaran
3- Defects that are common in the hushand and the wife are al-jantin (madness), al-jazam
(leprosy), al-baras (leucocyythaemia)
According to Hanbalr® second of goushi the defects that lead to seek separation are eight
and they also divided into three categories:

* Ton‘Abiddin, Hashiyah Radd al-Muhtar ‘Ala Durr al-Mukhtar , vol. 3, 494-96; Al-Kasani, Ibid;
Dhaki al-Din Sh’ban, Al-Ahkam al-Shari‘ah li-Ahwal al-Shakhsivah, 526; Al-J‘Ni, Siraj al-Salik
Ashal al-Masalik, 56; Ahmad ibn Ghanim ibn Salam al-Nafrawi, Al-Fawakah Al-Dawani, vol. 2
(Cairo: Mustafa Al- Babi al- Halabi, 1374), 65; Al-Nawawi, Kitab al-Majmii‘ Sharh al-
Muhdhdhab, vol. 16, 268; Ibn Qudamahh, Ibid; Mansiir ibn Yinus ibn Salah al-Din al-Buhuti,
Kashf al-Qina“ ‘an Matn al-Igna‘, 105-06.
BAl-Mawsili al-Buldaji, Al-Ikhtiyar li-Ta ‘Iil al-Mukhtar, vol.2, 115; Al-Kasani, Kitab Bada’i* al-
Sana’i‘ fi Tartib al-Shard’i’, vol. 2, p.327; Wahbah al-Zuhayli, Al-Figh al-Isiami wa Adillatuhi,,
vol. 2, 516-17; Dhaki al-Din Sh’ban, Al-Ahkam al-Shari ‘ah li-Ahwal al-Shakhstyah, 526.
% Al-Mawsilt al-Buldaji, Ibid; Al-Kasani, Ibid; Wahbah al-Zuhayli, Ibid; Abai Zahrah, Al-Ahwal al-
Shakhsiyah, 356; Ibon Humam, Sharh Fath al-Qadir, vol. 4, 134.
2 Al-Mawsili al-Buldaji, Al-Tkhtiyar li-Ta ‘il Al-Mukhtar, vol. 2, 115; Al-Kasani, Ibid; Wahbah al-
Zuhayli, Al-Figh al-Islami wa Adillatuhi, vol. 2, 516-17; Dhaki al-Din Sh’ban, Al-Ahkam al-
Shart ‘ah li-Ahwal al-Shakhsiyah, 526.
% Anas bin Malik, Al-Madawnah Al-Kubra, vol. 2, 211-214; Al-Dasiqi, Hashiyah al-Dasigi ‘Ala
al-Sharh al-Kabir, vol. 2, 277; Al-Hattab al-Maliki, Mawahib al-Jalil li-Sharh Mukhtasar Khalil,
vol. 3, 483.
®Anas ibn Malik, Al-Madawnah al-Kubra, vol. 2, 211-214; Al-Dasiiqi, Hashiyah al-Dasiigi ‘Ala
al-Sharh al-Kabir, vol. 2, 277; Al-Hattab al-Maliki, Mawahib al-Jalil li-Sharh Mukhtasar Khalil,
vol. 3, 483-85.
% Al-Shafi‘t, Al-Umm, vol. 5, 90-95; Al-Nawawi, Kitab al-Majmii‘ Sharh al-Muhdhdhab, vol. 16,
268.
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1- Defects that are found only in the husband such as al-‘Inin (impotency), al-jab
(amputated male organ)

2- Defects found only in the wife are al-Fatag, al-Qarn, al-Afll

3- Defects common in the hushand and the wife are al-jantin (madness), al-jazam
(leprosy), al-baras (leucocyythaemia)

Kinds of Defects:
All the defects may be divided into three categories:

1-Defects that is common in the husband and the wife.

2- Defects that are found only in the husband.

3- Defects that are found only in the wife.
According to Maliki and one saying of the Shafi‘ah and Hanabli a hushand can seek
separation due to these diseases®. But another sayings of the Shafi‘tah and Hanablah he
has no right to seek separation due to these diseases™

Analysis of the Opinions of the Jurists:

The Jamhtr Fuqaha’ (Hanafi and Shafi‘t Maliki, and Hanbali) unanimous hold
the opinion to dissolve the marriage when the spouses or one of them is suffering from
diseases or defects because the basic objective of the marriage cannot be achieved. But
they differ on the defects and diseases which lead the spouses to separation. The Hanafi
jurists gave the wife a right of separation if she finds such physical defects or diseases in
her husband, but no such has been given for the husband because he has right of Talaq.

According to Imam Abu Hanifah and Imam Abt Yasuf make only al-jab and al-
‘Ineen (impotency) and al-khue (having no testicle) grounds for separation because
having these defects the sexual intercourse is not possible. Al- jantin, al-jazam and al-
baras are not a valid ground for asking separation according to them however, Imam
Muhammad has made any other defects, which makes the wife to stay away from her
husband, valid grounds for separation. Shafi‘T Maliki, and Hanbali jurists allow the both
spouses to seek separation because of every defect or disease which prevents to enjoy the
sexual relationship.

Defects can be divided into 3 categories which are; first category falls under
common defects in the husband and the wife including al-Janin (madness), al-Jazaam
(leprosy), Cholera, al-Baras (leucoderma), al-‘Izitah, al-Basir and al-Nasar, Herpes, al-
ZuhrT (syphilis), Tuberculos (al-sull), Cancer (al-Sartan), aid. Second Category is defects
that are found only in the husband like Impotency (al-‘inin), al-Jab (amputated male
organ), al-Khusa’ (having no testicle). And third category is defects that are found only in
the wife like al-Ratq, al-Qarn, al-‘Afl, al-Fataq and al- ‘Ifda’ ,Bakhr al-Farj

On the issue of impotency a wife has to move to the qadr then qadr after
investigation shall allow the husband the time of one year for the cure of his impotency.
But in case of husband denial the wife’s assertion on oath, then the qadi shall examined
the wife by the women to find out the truth. An order for the medical examination shall
be passed by the Judge.

* Ibn Qudamah, Al-Mugann®, vol. 3, 55-57; Ibn Qudamah, Ibid, vol.6, 561; Majad-ul-Din Abi
Barakat, Al-Muharah fi Figh, vol. 2, 24.
32 Al-Hattab al-Maliki, Ibid; Al-Shirbini, Ibid; Ibn Qudamah, Ibid.
3 Al-Hattab Al-Maliki, Ibid; Al-Shirbint, Ibid,108; Ibn Qudamah, Ibid.
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The period of one-year grant to the husband for cure of his impotency will count
when the gadi passes an order for that. The time passed before it shall not take into
account.

Case Law of Impotency:

The prime object of marriage is achieved only when the spouses leads a happy
union but a woman is given a right to seek separation when the husband is suffering from
impotency or any other disease or defects. In Pakistan DMMA 1939 section (V) provides
a right to a woman for seeking the dissolution hen her husband was suffering from
Impotency™.

In Zulfigar Ahmad v. Judge Family Court®® case it was held that no degree can
be granted on the ground of impotency of the husband unless it is not medically proved.
The court rejected the right of the wife to seek separation on ground of husband’s
physically weakness. In this case Mst. Nasim Akhtar filed a suit for dissolution of
marriage against her husband on the ground of cruelty, physical weakness of the hushand,
non-maintenance and Khul . She alleged that she lived with her husband for two years in
spite of his cruel behavior but her husband had turned her out of the house and had not
paid her maintenance. She also alleged that her husbhand was physically weak and this
defect had not been told her earlier which amount to fraud so she had developed hatred
against him and not ready to live with him. The husband denying all these allegations
filed a suit for restitution of conjugal rights and he also offered that the court might get
him medically examined.

On the issue of impotency, the learned Judge with reference to section 2 of the
Dissolution of Muslim Marriage Act 1939 held:

“That Impotency means that the husband is unable to have sexual intercourse
with his wife but the physical weakness does not reflect on impotency.

Moreover, it was held that in Islamic culture and society there is no tradition
that a woman speaks about the physical weakness of the husband and any such ground
may reflection the character of the woman because it is not possible to know about the
physical weakness of the husband before performance of marriage.

On the ground of Khul‘ although the wife had stated that she had developed
hatred against her husband but she failed to prove the same. However, the learned family
court granted the wife dissolution on ground of kiul“ subject to the payment of Rs 10,000
as consideration, therefore, the decree pass by the learned Family court was maintained.

This view is also held in Abdur Rehman Siddigi v. Mst. Naseem Bibi*’ case that
in the society a woman does not speaks about the impotency or inability of her husband
towards sexual relationship unless she becomes sure that her husband’s impotency is
incurable or of eternal nature. In this case the wife filed a suit for dissolution on grounds

3 “That the husband was impotent at the time of the marriage and continues to be so”(b) before
passing a decree on ground (v) the Court shall, on application by the husband, make an order
requiring the husband to satisfy the Court within a period of one year from the date of such order
that he has ceased to be impotent, and if the husband so satisfied the Court within such period, no
decree shall be passed on the said ground DMMA 1939 section 2(v).

%2003 CLC 1954 Lahore.

% Ibid; 1959.

%71994 MLD 2188 Lahore.
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of cruelty, non-maintenance, incapability of the husband to perform marital obligations
and khul‘. The family court found all the allegations against the wife and granted her the
decree of khul‘. On appeal the husband challenged this judgment with the contention that
all the allegations such as cruelty, non-maintenance and impotency were not proved by
the wife then there was no justification to grant her separation. He presented the medical
certificate, which showed that he is physically, mentally, and sexually fit but the
certificate seemed to be faked as it had many spelling mistakes. Moreover, the doctor had
not indicated the manner and the tests on which he arrived at this result. The wife had
also been medically examined and the lady doctor confined her findings that the wife had
neither being pregnant nor having undergone any abortion. Moreover, others indications
and normality of the uterus showed that she had not been subjected to sexual intercourse.
The court held that the spouses are cousins and there was no other reason for the refusal
of the wife to live with her husband except the physical inability to perform marital
obligations. The wife also alleged her statement that her husband acknowledged before
her mother about her inability to performed his marital obligations. Moreover, he also
acknowledged his disability before a “Panchayat”. The learned Judge in all these
circumstances held:

“it would be an inequitable, unfair and unkind act on the part of the court, if the
young girl is forced to resume living with her husband, for the sake of only giving
company in the house, with no physical relationship between the couple and no hope of
begetting progeny, the purpose for which marriage is performed’*®

The court maintained the decree for dissolution of marriage on the ground of
Khul“ although the ground of impotency had been proved but the court dissolved the
marriage on Khul‘ not on the ground of impotency which was a valid reason for
dissolution.

In Mawlvi Mir Qalam Khan v. Mst. Shamim Bibi* case it was held that in case
of disability of the wife towards the procreation, the husband has a valid reason for
having second wife, therefore, if the same disability lies with the hushand the wife should
have right to claim dissolution. In this case, the wife obtained the decree of dissolution of
marriage under the ground of husband’s impotency. The learned Family court after
observing the evidence concluded that the spouses could not live together with the limits
prescribed by the Allah Almighty and decreed the suit for dissolution on ground of
impotency and the amount of dower. On appeal, the husband assailed the judgment
passed by the learned Family court on the ground that the medical certificate about the
impotency was not proved through appearance in witness-box nor there was any other
record which showed that the relationship between the spouses became so strain that they
cannot live together. But this court rejected this objection and held in the circumstances
that the husband had failed to contribute towards the birth of any child, the allegation
seemed to be true.

It was observed by the learned Judge that the spouses lived together for the period of
nine years and after this long companionship the wife asked for the impotency of the
husband it showed the strained circumstances between the spouses. The medical
certificate showed that the husband is suffering from the abnormity of the spermatozoa
and his sperms are not capable for fertilization. It was held by the learned court that

% bid; 2193.
% 1995 CLC 731 Peshawar.
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generally the impotency of the husband is taken when the husband is unable to satisfy her
wife but in this case having no child during the last nine years is a strong reason for
hatred between the spouses and ground for separation.

Under the section 2 of DDMA 1939 the decree of dissolution of marriage would
become effective after the expiry of 90 days from the decision of the court. Therefore,
the husband had failed to take the time of 1 year for cure of his impotency as he had filed
his application after the 6 months and 18 days after the passing of the decree.

In Abd Allah v. Mst. Shaheen® case provides the rules and procedure followed
by the court in the cases of impotency. The wife was entitled to dissolution of marriage
on ground of impotency by the learned Family court. The husband challenged this decree
in writ petition that the decree pass by the learned Family court was without lawful
authority, as he was not given the time as prescribed in the section 2 of DDMA 1939. The
learned court after observing the case facts held that the learned Family court had acted
without authority and had failed to apply the law in its true manner. It was held that the
Family court cannot pass a decree for dissolution on the ground of husband’s impotency
unless a time of one year is not provide to the husband for the cure of impotency. And if
the husband after one year proved that he is no more impotent then the decree on such
ground cannot be passed. In this case the hushand had rightly submitted his application
for the providence of time for the cure of impotency but the learned Family court did not
provide him the said time. Moreover, the prove of husband’s impotency was based on
only evidence of a lady doctor that the hymen** of the wife was intact and it proved that
she had not been consummated. However, the learned Judge rejected this contention that
according to medical science mare intact of the hymen is not sufficient proof that the wife
was virgin because the hymen may be different or be so flexible in certain conditions that
it gets ruptured on the time of first delivery. In addition to this the parties were produced
their own medical certificates which indicates somehow personal involvements. The
learned Judge held that court should refer the parties to be examined by the medical
board. This case highlights the procedure for the medical examination.

In Leemon v. Mst. Kazbano*“case, the court held that if the husband not applied
for the time to cure his impotency then he would not be given the same. In this case, wife
sought the dissolution on grounds of impotency of the husband and non-maintenance.
The wife was married in her minor age on attaining the puberty she had discovered that
her husband was impotent and incapable to perform his marital obligations. When the
hushand knew about his defect he started maltreated her wife and drove her out of his
house. On being fed up, the wife filed suit for dissolution, which was denied by the
family court but on appeal the Additional District court, decreed her dissolution. The
husband then challenged this judgment in appeal contented that if the allegation and the
data placed in the court about the impotency was proved then the court cannot have
dissolved the marriage unless providing the husband a time of one year. But his
contention was rejected by the court that he had not been asked for the time so he cannot
avail the same.

%1998 MLD 1216 Peshwar

* The hymen is a membrane that covers fully or partially the external vaginal opening. Emans, S.
Jean, Physical Examination of the Child and Adolescent (2000) in Evaluation of the Sexually
Abiised Child: A Medical Textbook and Photographic Atlas, ed.2 (Oxford: University Press n), 61-
65.
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Analysis of the Cases of Impotency:

In Zulfigar Ahmad v. Judge Family Court*® the ground for separation was that
the husband was physically weak. But the court held with reference to section 2 of the
DDMA 1939 held that impotency means that the husband is unable to have sexual
intercourse with his wife but the physical weakness does not reflect on impotency.
Although other grounds such as cruelty, non-maintenance are also claimed but the main
problem was to prove these allegations. Alternatively, the wife prays for Khul‘ that she
had developed hatred against her husband but she failed to prove the same. However, the
learned family court granted the wife dissolution on ground of k#ul‘ subject to the
payment of Rs 10,000 as consideration.

This view is also held in Abdur Rehman Siddigi v. Mst. Naseem Bibi** case, a
different attitude of the court is found when it ruled that in the society a woman does not
speaks about the impotency or inability of her husband towards sexual relationship unless
she becomes sure that her husband’s impotency is incurable or of eternal nature. Other
grounds are also claimed but family court granted her the decree of khul‘. On appeal the
wife prove from many evidence that her husband is incapable to perform marital duties,
the court rightly ruled after hearing that;

“it would be an inequitable, unfair and unkind act on the part of the court, if the
young girl is forced to resume living with her husband, for the sake of only giving
company in the house, with no physical relationship between the couple and no hope of
begetting progeny, the purpose for which marriage is performed”*

Unfortunately, the court maintained the decree for dissolution of marriage on the
ground of Khul‘although the ground of impotency had been proved but the court
dissolved the marriage on Khul‘ not on the ground of impotency which was a valid
reason for dissolution.

In Mawlvi Mir Qalam Khan v. Mst. Shamim Bibi* case is rightly decided on
ground of impotency that the husband had failed to contribute towards the birth of any
child in nine years and after this long companionship the wife demand separation due to
impotency of the husband it showed the strained circumstances between the spouses. This
decision is the exemplary decision by the court to remove the harm from the wife. The
case is Abdullah v. Mst Shaheen*’ which provides the rules and procedure followed by
the court in the cases of impotency and highlights the procedure for the medical
examination. In Leemon v. Mst. Kazbano®® case, the court also decided the case of ground
of impotency.

Zulfigar Ahmad v. Judge Family Court and Abdur Rehman Siddigi v. Mst.
Naseem Bibi cases, are decided by the court on the ground of Khul® although the ground
of impotency was present but the court gave different decision. Mawlvi Mir Qalam Khan
v. Mst. Shamim Bibi, Abdullah v. Mst Shaheen and Leemon v. Mst. Kazbano, are decided
under the DDMA 1939 sec 2 ground of impotency

432003 CLC 1954 Lahore.
441994 MLD 2188 Lahore.
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Sampling of Survey/Interview:

To find out the reasons why there is no case filed under the said topic, the
researcher conduct a survey in courts of Rawalpindi High Court. For survey a
Questionnaire (consisting of 4 Questions) was formulated. Sample of the survey was
taken by 4 most senior practicing lawyers of Rawalpindi High court and 1 senior lawyer
of Supreme court to know the reasons for not filing the cases under such ground.

The following questions were asked to know the reasons for not having a single
authority on the issues.

Q 1. How many years you are working on the family issue?

1. 2years &above
2. byears & above
3. 10 years & above

Number of Lawyers to whom the | 2 Years & | Syears 10 years & above
interview was taken above & above
5 1 4

0% 20% 80%

Q 2. Most of the cases of Separation are filed under
1. Khul
2. Other grounds available Under DDMA1939.

Number of Lawyers to 1. Khul’ 2. Other grounds
whom the interview was available Under
taken DDMA1939.
5 4 1

80% 20%

It is observed that almost 80% cases of separation are filed under the ground of
Khul‘. Moreover, it is also observed that if there is some case on other ground but the
woman is directed to ask for khul‘ no matter whether the other ground is present or not.

Q 3. Is there any case filed on the ground of different diseases found in the
husband such as leprosy, leucoderma and other new diseases like Aids, cancer ect?
1. Yes

2. No
Number of Lawyers to 1. Yes 2. No.
whom the interview was
taken
5 5 0
100% 0%

The figure shows that no case filed under the ground of diseases mentioned
above. All the lawyers are well experienced and working as Advocate Supreme Court for
more than 10 years but not a single one has proceed a case on these issues.

Q 4. What are the reasons why even not a single case is filed under that ground?

1. Shyness of a woman to disclose that diseases/Defects
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2. Long court procedure
3. Toavoid the period for the cure of that diseases

Number of Lawyers to | 1. Shyness of a woman | 2. Long court | 3. To avoid
whom the interview was | to disclose that diseases | procedure the  period
taken for the cure
of that
diseases
5 5 3 5
100% 60% 100%

It is strange to know about the reasons for not filing a single suit on the issue of
diseases found in the husband that the society traditions do not allow a woman to ask for
separation on that ground. Moreover, shyness of the woman is also a reason for not have
any one case on this ground. The most of all there is important to note that main reason
lies in the long court procedure to testify the disease and then one years in case of
curable. So most of the women even they file a suit under this ground she was directed to
ask for khul‘ to avoid the procedure of the court.

Conclusion:

Islam besides emphasizes on the importance of marriage and disliking the
divorce also provide the spouses a right to get separated when they observed that they
cannot live together due to some reasons. The word ‘Ayb (_.+") is used for defect that

prevent the spouses of having the basic purpose of marriage, which is sexual intercourse.
The Jamhir Fuqaha’ (Hanafl and Shafi‘t Maliki, and Hanbali) Unanimous hold the
opinion to dissolve the marriage when the spouses or one of them is suffering from
diseases or defects because the basic objective of the marriage cannot be achieved.
Although there are so many diseases found in the spouses but from the above discussion
it can be concluded that the right of separation will be given on the several diseases and
defects:

1. Diseases and defects that is not curable.

2. All the infectious diseases and defects which lead to the harm of the wife whether
through the close contact with the husband or through the sexual relationship.

4. All the diseases and defects that lead to the death of the wife whether by close
contact or by having sexual relationship.

5. Diseases and defects that may be transferred to the children.

6. Diseases and defects that may create hatred and disgust between the spouses

Although the spouses are given the right to dissolve the marriage on account of diseases

or defects but the case law presents a poor picture of the implementation of this clause. In

the courts it is seen that no cases are filed under this ground, only some rare cases are

filed on the ground of impotency which is also not in practice due to court procedure.
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