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Insanity Under Various Criminal Law Jurisdictions
of the Globe:
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of the
Relevancy of the Law
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PART 1

Introduction

Criminal law defines both legal and illegal practices. Like the two-sides of a
coin, it expresses, on one hand, legal strategies of punishment; on the other hand,
those of non-punishment because of justification or excuses such as insanity. Mens
Rea is an essential element in every crime. But in the case of insane person, he may
not understand the nature of the act. An insane person is not punished because he
does not have any guilty mind to commit the crime.

This paper analyzes the Law of Insanity in India and other criminal law
jurisdictions. The researchers briefly introduce the evolution of Insanity Plea in
Common Law Jurisdiction. The researcher covers both English law and Indian law
on insanity in detail. The researcher also mention the provision of Insanity defense
in Rome Statute of International Criminal Court and Principle laid down by the
European Court of Human Right. Finally an attempt was made to figure out if there
is any scope for improvement in the law or not.

While dealing with the paper the researcher has came across with following
Research Questions;

1. What are the basic essential for the insanity defense in various criminal law
jurisdictions in the world?

2. Whether is there any scope of improvement in Indian Law of Insanity?

3. Whatcanbeapossible universally accepted law for the Insanity Defense?

To find out the answer of the above mention research question the researcher
has taken a hypothesis that Law of Insanity need to be amended and the ICC
provision for Insanity defense can be followed as a universally accepted Law for
Insanity. Researchers relied on secondary sources for the compilation of the project.
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PART II

Insanity in Law

Criminal law defines both legal and illegal practices. Like the two-sides of a
coin, it expresses, on one hand, legal strategies of punishment; on the other
hand, those of non-punishment because of justification or excuses such as
insanity'. Mens Rea is an essential element in every crime.” There may be no
crime of any nature without an evil mind.’ There must be a mind at fault to
constitute a criminal act.’ The concurrence of act and guilty mild constitutes a
crime.” This theory has its basis in the latin maxim 'actus non facit reum nisi
mens sit rea’ which means that the act does not makes one guilty unless he has a
guilty intention. Lord Diplock in the case of Swet v. Parsley’ said, ‘An act does
not make a person guilty of a crime unless his mind is so guilty'.’

Insanity or unsoundness of mind is not defined in any act. [t means a disorder of
the mind, which impairs the cognitive faculty; that is, the reasoning capacity of
man to such an extent as to render him incapable of understanding
consequences of his actions.’ It means that the person is incapable of knowing
the nature of the act or of realising that the act is wrong or contrary to law.”

The History of Insanity Plea

Before the thirteenth century, mental disease had no legal significance in the
criminal law.’ During the 1200s, the historian Henrici Bracton first coined the
phrase that would later become the “wild beast test”." The first recorded
English case with an acquittal by reason of insanity was notably decided in
1505.” In the eighteenth century, Rex v. Arnold “became one of the first
recorded cases in England where the aptly named "right versus wrong" or wild
beast test was called-upon.” The test demanded exculpation where the
defendant is totally deprived of his understanding and memory, and doth not
know what he is doing, no more than an infant, than a brute, or a wild beast,
such a one is never the object of punishment . . . [It must be determined whether
the defendant] knew what he was doing, and was [he] able to distinguish
whether he was doing good or evil, and understand what he did."” Arnold serves
as precedent for the holding that an assertion of madness as a defense would not
result in a not guilty verdict without the prerequisite finding of total insanity. "

Despite these early cases and some commentary on the subject, noted scholarly
attention was not given to the doctrine of insanity until the 1700s." In 1736, the
scholar Lord Hale stated that "man is naturally endowed with these two great
faculties, understanding and liberty of will. . . . The consent of the will is that,
which renders human actions either commendable or culpable. . .. Where there
is a total defect of the understanding, there is no free act of the will.""
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In the 1843 landmark case of Daniel M'Naghten,” the jury found the
defendant NGRI. The jury determined that at the time of the crime the
defendant suffered from the "morbid delusion"” that many people, including
the Prime Minister of England, were persecuting him. Daniel M'Naghten,
under the mistaken impression that the Prime Minister was indeed riding in
his own carriage, shot and killed the Prime Minister's secretary, Edward
Drummond, who actually was using the carriage at the time.”'

Although the rule has undergone substantial change over the last century-
and-a-half in the United States, English courts continue to follow it.” Even
intense criticism of the rule has not stopped a number of states from following
some form of the old M'Naghten Rule.” The main defect of the M'Naghten
test is that it was based on the now obsolete belief in the pre-eminent role of
reason in controlling social behavior.”® Contemporary psychiatry and
psychology emphasize that man's social behavior is determined more by how
he has learned to behave than by what he knows or understands.” Despite
such criticism, the M'Naghten Rule continues to have legal force in America
and England.”

3. Constitute Element of Insanity Defence

There are three conditions to be satisfied in any case where a defence of
insanity israised:

i.  The accused was suffering from the disease of the mind — Disease of the
mind is a legal term and not a medical term.” The law is concerned with
the question whether the accused is to hold legally responsible for his
acts.” This depends on his mental state and its cause complying with
legally defined criteria. Lord Denning defined it as 'any mental disorder
which has manifested itself in violence and is prone to recur is a disease
of the mind.” Atany rate it is the sort of disease for which a person should
be detained in hospital rather than be given an unqualified acquittal. The
leading decision on what constitutes a disease of the mind was given in
the case of Sullivan,” in which a distinction was drawn between insane
and non-insane person automatism. Lord Diplock defined disease of the
mind as mind in the Mc'Naghten rules is used in the ordinary sense of the
medical faculties of reason, memory and understanding.” If the effect of
the disease is to impair these faculties so severely as to have either of the
consequences referred to in the latter part of the rules, it matters not
whether the etiology of the impairment is organic, as in epilepsy or
functional or whether the impairment is itself permanent or is transient
and intermittent,” provided that it subsisted at the time of commission of
theact.”



54

Vaibhav Choudhary & A. Velan

ii.

iil.

This disease gave rise to a defect of reason:” Where the defence of
insanity is to succeed, the disease of the mind must give rise to a defect of
reason. The reasoning power of a person must be impaired.” The
defendant must show that he was suffering from such defect of reason that
he did not know the nature and quality of the act he had committed, or ifhe
did know, that he did not know that what he was doing was wrong.” If the
accused is relying on the second limb, he must show proof that he did not
know that it was legally wrong; and as a result, he either did not know that
what he was doing was wrong: If the accused's defect of reason is to be
effective in establishing the defence of insanity, the insanity must affect
his legal responsibility for his conduct as such he is not able to realise that
what he was doing is wrong. Wrong here means something that is contrary
to law.”

Where the person knows the nature or quality of the act and knows he was
doing wrong, then the fact that he was acting under a strong impulse will
not entitle him to defence under the rules.” The insanity defense is an
affirmative defense, in that the defendant, who usually carries the
subsequent burden of persuasion at trial must raise it.”

The Mother of Insanity Law : M'Naghten Principle

Under the M'Naghten formulation of the insanity test, black rage will satisfy
the right-wrong prong of M'Naghten if the actor acts in an altered state of
consciousness, for example, believing himself to be a leader in a racial war.”
There were five significant questions which were raised in front of the House of
Lords and the replies by the jury for theses question were named as M'Naghten
Principle. The Five principles were mention below;"'

Every man is presumed to be sane, and to possess a sufficient degree of
reason to be responsible for his crimes, until the contrary be proved to the
satisfaction of the jury.”

To establish a defense on the ground of insanity, it must be clearly proved
that at the time of committing the act, the party accused was labouring
under such a defect of reason from disease of mind as not to know the
nature and quality of the act he was doing or if he did know it that he did
not know that what he was doing was wrong.”

He should not be aware that act was at the same time contrary to the law of
the land and he is punishable.”

Where a person under an insane delusion as to existing facts commits and
offence in consequence thereof, the judges indicated that the answer must
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depend on the nature of the delusion; but making the assumption that he
labors under a partial delusion only, and is not in other respects insane, he
must be considered in the same situation as to responsibility as if the facts
with respect to which the delusion exists were real.”

There are two significant issues related to the Insanity Rule, which are
necessary to be elaborate for the clear interpretation of these rules.

1. Theuseofthe word "know"*

a.

2. Theuse ofthe word "wrong

a.

the word "know" can either take on its cognitive meaning
namely, is the defendant able to perceive correctly certain
objective features of their conduct, i.e. [ am shooting a gun; or

the word "know" can have a more affective meaning namely,
whether the defendant is able to fully appreciate the
significance of cognitive observations i.e. understand what he
objectively knows; and

n47

In narrow terms, the word wrong could mean a particular crime;
or

In the broader sense, wrong could take into account the
defendant's individual beliefs about the desirability of his or her
conduct.” These two issues still animate discussion of the
M'Naghten Rule, which continues to play a role in the insanity
defense in England and America.”

From its inception the M'Naghten rule was criticized as being too rigid and
confining because it did not cover cases in which offenders may cognitively
know right from wrong, but were unable to stop themselves from committing
the crime charged.” Based on this argument, jurisdictions began to develop
other definitions for the insanity defense such as the irresistible impulse
defense.” In addition, as psychiatry became more accepted and prominent in
the United States, several critics argued that the insanity defense should focus
on mental illness and not a cognitive test of knowing right from wrong.™

PART III

Explanation and Application of the Insanity Tests

Insanity defense has been in existence since the twelfth century.”
However it has been recognized as an argument for pardon or a way to
mitigate a sentence but not as legal defense claiming exemption from
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criminal liability.™ There are certain tests for the insanity defense some of
them are obsolete in the present time and few of them has laid down the new
principle for insanity defense in various criminal laws jurisdiction of the

world.”

1.

Wild Beast Test

It was the first test to check insanity that was laid down in the case of R v.
Arnold” in 1724. Justice Tracy, a 13th century judge in King Edward's court,
first formulated the foundation of an insanity defense when he instructed the
jury that it must acquit by reason of insanity if it found the defendant to be a
madman which he described as 'a man that is totally deprived of his
understanding and memory, and doth not know what he is doing, no more than
an infant, than a brute, or a wild beast, such a one is never the object of

punishment'.”’

Good and Evil Test

This test was laid down in the case of R v. Madfield.” The test laid down in this
case is 'the ability to distinguish between good and evil'.” In this case, the
accused was charged for treason for attempting to kill the King. The defence
pleaded that he was not able to distinguish between good and evil and 'wild
beast test' was unreasonable. He was acquitted.”

Insane Delusion Test

The Insane Delusion test was the second test concerning the defence of
insanity. It was laid down by the House of Lords in Hadfield Case.” In this case
Hadfield was charged for high treason in attempting the assassination of King
George III. The counsel for the accused Mr. Erskine was successful in proving
that the accused was suffering under the insane delusion, a mental disease and
thus obtained the verdict of not guilty.” The counsel pleaded that insanity was
to be determined by the fact of fixed insane delusions with which the accused
was suffering and which were the direct cause of his crime.”

Test of Capacity to Distinguish Between Right and Wrong

In Bowler's case™ the House of Lords formulated the test of capacity to
distinguish between right and wrong.” In this case Le Blanc J. charged the jury
that it was for them to determine whether the accused when he committed the
offence was incapable of distinguishing right from wrong or under the
influence of any illusion in respect of the prosecutor which rendered his mind at
the moment insensible of the nature of the act he was about to commit.” Ever
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since the decision in Bowler's case the courts havelaid more stress on the
capacity of the accused to distinguish right from wrong, though they had not
yet definitely formulated this test in very clear terms until the Mc Naughten
case decided in 1843.”

M'Naughten Test

The law relating to the defence of insanity is to be found in the rules set out in
Mc'Naghten™ that delineate the circumstances in which an accused will be held
not to have been legally responsible for his conduct.”

Irresistible Impulse Test

The irresistible impulse test usually appears as a third prong of the traditional
M'Naghten test. This volitional prong broadens M'Naghten by including as
insane actors those who act out of irresistible, uncontrollable impulses.”
According to typical jury instructions, an irresistible impulse must "completely
deprive the person of the power of choice or volition."” Consequently, "If the
accused would not have committed the act had there been a . . . policeman
present, he cannot be said to have acted under an irresistible impulse."” This
prong, adopted in many M'Naghten jurisdictions, draws much criticism on the
ground that psychiatrists -and philosophers - have difficulty discerning
between resistible and irresistible criminal urges.”

The Model Penal Code Test

The Model Penal Code of the American Law Institute embraces a third insanity
test that incorporates both the cognitive element of the M'Naghten test and the
volitional element of the irresistible impulse test.” It reads: A person is not
responsible for criminal conduct if at the time of such conduct as a result of a
mental disease or defect he lacks substantial capacity either to appreciate the
criminality [wrongfulness] of his conduct or to conform his conduct to the
requirements of law.” The first prong, the appreciation of criminality is a
substantial revision of the M'Naghten test, collapsing its redundant prongs,
substituting the more lenient "appreciate" for the stricter "know," and allowing
jurisdictions the option to resolve the moral-legal question by inserting either
"criminality" or "wrongfulness." The second prong, the conforming of conduct
restates the irresistible impulse test but avoids the ambiguous word "impulse."
The Model Penal Code also modifies both of its prongs with "lacks substantial
capacity" and thus departs from both earlier tests in requiring less than total
incapacitation.” As a result, the Model Penal Code test is broader and some
would say more realistic than the earlier tests.”



58

Vaibhav Choudhary & A. Velan

The Product Test

The product test is more forgiving than the M'Naghten, the irresistible impulse
and the Model Penal Code tests both with respect to the mental disease or defect
requirement and with respect to the cognitive and volitional prongs. Instead of
requiring a "disease of the mind" that only some psychoses and extreme mental
defects can satisfy or a lack of substantial capacity to understand or control the
product test includes "any abnormal condition of the mind which substantially
affects mental or emotional processes and substantially impairs behavior
controls."” As a result of this lenient definition, more defendants could
successfully assert a black rage defense under this part of the product test
thanunder other insanity formulations.” If these defendants could additionally
show that black rage was a but for cause of their criminal conduct, they would
also satisfy the second part of the test and qualify as legally insane.™

The Federal Test

The United States Congress comes with a final insanity test, aptly called the
"federal test.""' Under this test, an actor is legally insane if, at the time of the
criminal conduct, he suffered from a "severe mental disease or defect" and as a
result was unable to appreciate;

o  Thenatureand quality of the conduct or
o  Thewrongfulness of the conduct™

A partial throwback to M'Naghten, the federal test replaces the Model Penal
Code's more lenient "lack of substantial capacity" with the less forgiving
"severe mental disease or defect" and removes completely the Model Penal
Code's volitional prong.” As a result, incapacitation must be cognitive and
total, as in M'Naghten, in order to exculpate the accused.”

PART IV

Law of Insanity in India

The Indian law relating to insanity has been codified in the IPC, section 84"

contained also the general exceptions.™ Section 84 of the Indian penal Code, 1860
mentions the legal test of responsibility in case of alleged unsoundness of mind. It is
by this test as distinguished from a medical test that the criminality or the mens rea of
the actus reus is to be determined.” This section in substance is the same as the
M'Naghten Rules which are still the authoritative statement of law as to criminal

responsibility in spite of the passage of time.*
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1. Section 84 of IPC and M'Naghten Principle

IPC section 84 deals with the law of insanity on the subject. This provision is
made from the M'Naghten rules of England. In the draft penal code, Lord
Macaulay suggested two section (66 and 67), one stating that 'nothing is an
offence which is done by a person in a state of idiocy' and the other stating that
'nothing is an offence which a person does in consequence of being mad or
delirious at the time of doing it' to deal with insanity.” The Law Commissioners
in replacing these two provisions by IPC, section 84 have adopted a brief and
succinct form of the Mc'Naghten rules.” It has been drafted in the light of the
replies to the second and third questions, which is generally known as
M'Naghten rules. But IPC, section 84 uses a more comprehensible term
'unsoundness of mind' instead of insanity. Huda says the use of the word
'unsoundness of mind' instead of insanity’ has the advantage of doing away
with the necessity of defining insanity and of artificially bringing within its
scope different conditions and affliction of mind which ordinarily do not come
within its meaning but which nonetheless stand on the same footing in regard to
the exemptions from criminal liability.”

2. Unsoundness of Mind

The Code does not define unsoundness of mind.” But to exempt a man from
criminal liability unsoundness of mind must reach that degree such that it
materially impairs the cognitive faculties of the mind that can form a ground of
exemption from criminal responsibility.” A distinction must be drawn between
insanity affecting the cognitive faculties of a man and that affecting the will or
emotions. Itis only the first that is within the purview of the section.”

In Bikari v. State of U.P.,” it was held that where evidence of deliberate or
premeditated actions are found, destruction of cognitive faculties cannot be
inferred. Such unsoundness however cannot be inferred from mere lack of
motive or the nature of the defendant's preceding or subsequent actions. Such
was the dictum of the Supreme Court in Sheralli Walli Mohammed v. State of
Maharashtra.”

In Lakshmi v. State,” the meaning as to unsoundness of mind was cleared up. It
was held that what section 84 lays down is that the accused claiming protection
under it should not know an act to be right or wrong but that the accused should
be "incapable" of knowing whether the act done by him is right or wrong. The
former is a potentiality; the latter is the result of it. If the person possesses the
former, he cannot be protected in law, whatever might be the result of his
potentiality.
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3. Judicial Interpretation

Ratanlalv. State of MP

The appellant on 22 January 1965, set fire to the grass lying in the khalyan
of Nemichand. On being asked why he did it, the accused said; 'Iburnt it;
do whatever you want'. The accused was arrested on 23 January 1965. He
was referred to a mental hospital. The psychiatrist of the hospital reported
that the accused remained silent, was a case of maniac depressive
psychosis, and needs treatment. The report declared the accused to be a
lunatic in terms of the Indian Lunatic Act, 1912. The issue before the
courts was whether insanity might be used as defence against a charge of
mischief by fire with intent to cause damage under the IPC, section 435.
The crucial point in this case was whether unsound mind may be
established at the time of commission of the act. The Supreme Court held
that the person was insane and acquitted him.

Dayabhai Chhaganbhai Thakkarv. State of Gujarat "

In this case, the accused was charged and convicted under the IPC, section
302 for the murder of his wife. The accused killed his wife with wife by
inflicting her with 44 knife injuries on her body. The accused raised the
plea of insanity at the trial court. Trial court however rejected the
contention on the ground that the statements made to the police
immediately after the incident did not showed any sign of insanity. This
conviction was confirmed by the high court. The accused made an appeal
to the Supreme Court. The Supreme Court also upheld the conviction of
the accused and laid down certain criteria according to which a accused in
entitled to the defence under the provision. It said that in determining
whether the accused has established his case under the perview of Indian
Penal code, 1860, section 84, 'the court has to consider the circumstances
which preceded, attended and followed the crime. The crucial point of
time for determining the state of mind of the accused is the time when the
offence was committed. The relevant facts are motive for the crime, the
previous history as to mental condition of the accused, the state of his
mind at the time of the offence, and the events immediately after the
incident that throw a light on the state of his mind".

Ashiruddin v. King "'

In this case, Ashruddin had killed his son while acting under the delusion
ofadream believing it to be right. The accused had dreamt that he was
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commanded by someone to sacrifice his son of five years. The next
morning the accused took his son to mosque and killed him by thrusting a
knife in his throat. The Calcutta High Court observed that it was a case of
insanity under IPC, section 84 and discharged the accused from criminal
liability.

2

« HazaraSinghyv. State "

In this case, Hazara Singh was under a delusion that his wife was
unfaithful to him. One day, being disturbed by those thoughts, he caused
her death by pouring nitric acid over her. Medical evidence showed that he
knew what he was doing and had the ordinary knowledge of right and
wrong. He was convicted for murder.

«  HariSinghv.State of M.P.'"

In this Case the Court Laid down following principle for Insanity Defense
the Court Said, “Accused is protected not only when on account of
insanity , he was incapable of knowing the nature of the act, but also when
he did not know either that the act was wrong or that it was contrary to
law, although he might know the nature of the act itself -Crucial point of
time for deciding whether the benefit of this section should be given or not,
is the material time when the offence takes place.”

4. The Law Commission Report Summary

After much deliberation it was decided that the provisions in the criminal
justice system dealing with the insanity defense need no alteration and the same
were left untouched." However. This decision of the Law Commission has
come under fire since the M'Naghten Rule (which is based the Indian insanity
defense) has come under increasing attack in most common law countries.'* In
factto remedy it's in adequacies, a vast number of legislations and new theories
have been formulated. In India however no such innovations have been

introduced and we continue to live with this much criticized system.'*

The Indian Law on insanity is based on the rules laid down in the M'Naghten
case.'”” However, the M'Naghten rules have become obsolete and are not proper
and suitable in the modern era.'”

PART V

Law of Insanity in other Criminal Codes : An Overview

The Criminal Codes of many countries provide for a broader scope for the
defence of insanity.
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Insanity Law in USA

The United States' courts expanded upon the M'Naghten Rule by exempting
from criminal liability those who acted under "irresistible impulse."'” This test
focused on exempting spur-of-the-moment reactions from criminal
responsibility."’ Thus, courts, following this rule, would not excuse crimes

committed after prolonged contemplation."

Parsons v. State,"” a much-noted early case, exemplified this proposition. In
Parsons, a wife and daughter were accused of killing their husband/father by
fatally shooting him. The two defendants were tried jointly and both pled
insanity. At the trial level, the jury found the defendants guilty of murder with

malice aforethought."”

Another development with limited application in the law of the insanity plea in
the United States was the so called "product" test.""* According to this test, the
defendant would not be criminally responsible if his unlawful act was the

product or result of a mental disease or defect.'”

The American Legal Institute's (ALI) Model Penal Code (MPC) test, found in
MPC section 4.01, provides that a person is not responsible for criminal
conduct if, at the time of such conduct as a result of mental disease or defect she
or he lacks substantial capacity either to appreciate the wrongfulness of his
conduct or to conform his conduct to the requirements of law.""® Thus, the ALI
test focuses on the defendant's understanding of his conduct and on the
defendant's ability to control his actions. Notably, the test absolves from
criminal responsibility a person who knows what he is doing, but is driven to
crime by delusions, fears, or compulsions."” The test is a combination of
portions of the M'Naghten Rule and the irresistible impulse test. The ALI test
contains a cognitive prong from the M'Naghten Rule and a volitional

component of the irresistible-impulse test.'
Australian Capital Territory
119

Pursuant to the Crimes Act 1900, section 428(1):

An accused is entitled to be acquitted of an indictable offence on the grounds of
mental illness if it is established on the balance of probabilities that, at the time
of the alleged offence, the accused was, as a result of mental dysfunction-"*’

o Incapable of knowing what he or she was doing; or

o Incapable of understanding that what he or she was doing was wrong.
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New South Wales
In New South Wales, §38 of the Mental Health (Criminal Procedure) Act 1990

states:"

If, in an indictment or information, an act or omission is charged against a
person as an offence and it is given in evidence on the trial of the person for the
offence that the person was mentally ill, so as not to be responsible, according
to law, for his or her action at the time when the act was done or omission made,
then, if'it appears to the jury before which the person is tried that the person did
the act or made the omission charged, but was mentally ill at the time when the
person did or made the same, the jury must return a special verdict that the

accused person is not guilty by reason of mental illness.'*

It is noted that this test invokes the common law; New South Wales is the only

Australian jurisdiction to do so in those terms. '

Singapore

Having been a British Crown Colony in the Far East until as recently as 1959, it
is not at all surprising that much of Singaporean criminal law has been
borrowed  from the Indian Penal Code which the British colonial
administration based in India introduced to many of its colonies.” As a
result, section 84 of the Singapore Penal Code, the provision on insanity (or
"unsoundness of mind" as it is described in the Code) is identical in wording to
section 84 of the Indian Penal Code. Even after gaining its independence,
Singapore has continued to look to English criminal law developments for
guidance. A good example was the introduction of the English statutorily
created defence of diminished responsibility'” into the Singapore Penal Code
in 1961 in the form of Exception 7 to section 300. *’Interestingly, this move was
not taken by India or by Malaysia, our close neighbour which, like Singapore,

has also adopted the Indian Penal Code. "’
Tasmanian Criminal Code

Section 16 says that an accused may not be punished if he may not understand
the nature of the act or that it was against law. They may also not be punished if
they committed the act under an 'irresistible impulse’'.

Penal Code of France

Article 64 provides that 'there is no crime or offence when the accused was in
state of madness at the time of the act or in the event of his having been
compelled by a force which he was not able to resist'.
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Swiss Penal Code

Section 10 states that 'any person suffering from a mental disease, idiocy or
serious impairment of his mental faculties, who at the time of committing the
act is incapable of appreciating the unlawful nature of his act or acting in
accordance with the appreciation may not be punished'. The American Law
Institute suggested that 'a person is not responsible for criminal conduct if at the
time of such conduct as a result of mental disease or defect he lacks the
substantial capacity either to appreciate the criminality of his conduct or to
confirm his conduct to the requirements of law’

PART VI

Insanity Defence Under International Law

The European Convention on Human Rights

A somewhat different aspect of the tension between crime control and
democratic freedoms arises in the context of the mentally ill offender.” Here,
there is always a serious danger that the emphasis on protecting the public from
a person perceived as dangerous will result in that person being short changed
regarding his rights, particularly the right to liberty.” The leading European
Court decision on the detention/hospitalization of the mentally ill is Winter
Werp v. Netherlands."™ The principles set out in this seminal judgment must
cause serious concern that Ireland is in serious breach of the Convention as
regards both the insanity defense and the issue of fitness to plead in criminal
trials.”' The Winter werp principles include the following requirements:'*

e  There must be a proper test of insanity, which is flexible and closely linked
with current psychiatric concepts;

e  There must be a proper consideration, at the time of detention, of whether
there is aneed for such detention/hospitalisation;

e There must be provision for periodic review of such
detention/hospitalization;

o  The test operated by the review body must be whether the conditions
which warranted the original detention continue to exist;

e  Theprocedures operated by the review body must be fair to the detainee;

o  The review body must be sufficiently independent to have the power to
order the release of the person if the previous condition is no longer
satisfied; and

o  Reviewsmustbe dealt with speedily.'”
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Without setting out a litany of possible shortcomings in this area of the criminal
law, suffice it to say that many, if not all, of the Winterwerp requirements are
ignored by seriously outdated Irish legal provisions concerning fitness to plead
and insanity."™

The Defence of Insanity in the Statute of the International criminal
Court

It is noteworthy that most member states of the Commonwealth have ratified
the Statute of the International Criminal Court (ICC)."™ As a result of this
Statute, a permanent International Criminal Court was created for the first time
in history, composed of judges who are independent of their home states to try
perpetrators of crimes against humanity, genocide, war crimes and aggression.
The ICC Statute contains provisions spelling out some of the general principles
of criminal responsibility one of which is Article 31 which provides for certain
defences. Among them is the defence of insanity which reads as follows:

i.  Person shall not be criminally responsible if, at the time of that person's
conduct the person suffers from a mental disease or defect that destroys
that person's capacity to appreciate the unlawfulness or nature of his or her
conduct, or capacity to control his or her conduct to conform to the
requirements of law. ™

This formulation may be usefully compared with the Commonwealth
formulations considered in this study. The ICC provision lends support to the
correctness of several propositions that have been made concerning the
elements that should go into making the best possible formulation of the
defence of insanity. First, the ICC provision describes the mental disorder in
terms of "a mental disease or defect"."”’ In doing so, the provision recognises
the difference between a disease and a defect and, at the same time, avoids
unnecessary complications by not using the adjective "natural” to describe
"mental defects" as some Commonwealth formulations have done. Secondly,
the ICC provision uses the word "appreciates" to describe the cognitive defects
referred to, thereby signifying that disruption of'a deeper level of reasoning will
support the defence. This renders it unnecessary for the provision to refer to the
"quality" ofthe accused's conduct.

Hence, the defence would be available to a person who knew the nature of his
or her conduct but, due to a mental disease or defect, could not understand the
harmful effect or consequences of that conduct. Thirdly, the ICC provision
supports recognition of conative defects and, in so doing, joins the many
Commonwealth jurisdictions which have taken this stance. Fourthly, by using
the word "destroys" the ICC provision is empathic thata total (asopposedtoa
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substantial) incapacity is required for the defence to succeed. Fifthly, the
absence in the ICC provision of a supplementary rule on partial delusions
confirms the superfluous nature of such arule.

Finally, the absence of a defence of diminished responsibility in the ICC Statute
lends support for the view that the concept of diminished responsibility should
be treated as a sentencing factor'* rather than given an exculpatory role.”

However, there are three matters appearing in the ICC provision which, it is
contended, require revision. The first concerns the restriction of the defence to
persons who did not appreciate the legal wrongness of their conduct. The
second matter requiring revision is that the ICC provision should not have
connected the accused's conative defect with the cognitive matter of
conforming to the requirements of the law."*’ By imposing such a connection,
the provision wrongly assumes that conative defects have no effect whatsoever
on aperson's cognitive faculties.

Fortunately, the wording of the provision is sufficiently vague to enable the
ICC to interpret it in a way which does not require the accused to have
appreciated that his or her uncontrollable conduct was contrary to law. The ICC
could do so by regarding the relevant words as simply stating (rather
superfluously) that the uncontrolled conduct of the accused was such as to have
breached the law. A much better remedy would be for the Review Commission
of the ICC Statute to strike out the words "to conform to the requirements of
law" from the provision."*'

The third matter concerns the use of the word "capacity" in the ICC provision.
That this word has the effect of unjustly denying the defence to persons who
may have had the capacity to appreciate the nature or wrongness of their
conduct or to control it but who, on the occasion in question, lacked such
appreciation or control as a result of a mental disease or defect. The solution
would be to reformulate the ICC provision so as to avoid using the term
"capacity".

PART VII

Conclusion

The Indian Law on insanity is based on the rules laid down in the M'Naghten

case. However, the M'Naghten rules have become obsolete and are not proper and
suitable in the modern era. The M'Naghten rule is based on the entirely obsolete and
misleading conception of nature of insanity, since insanity does not only affect the
cognitive faculties but affects the whole personality of the person including both the
will and the emotions. The present definition only looks at the cognitive and moral
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aspects of the defendant's actions but ignores the irresistible impulse that may be
forcing him to commit that act. An insane person may often know the nature and
quality of his act and that law forbids it but yet commit it as a result of the mental
disease.

The Law Commission of India in its 42nd report after considering the
desirability of introducing the test of diminished responsibility under IPC, section
84 gave its opinion in the negative due to the complicated medico-legal issue it
would introduce in trial. It is submitted that the Law Commission's view needs
modification since it is not in conformity with the latest scientific and technological
advances made in this direction. There are three compartments of the mind
controlling cognition, emotion and will. IPC, section 84 only exempts one whose
cognitive faculties are affected.

The provision is regarded as too narrow, and makes no provision for a case
where one's emotion and the will are so affected as to render the control of the
cognitive faculties ineffectual. The Courts must also adopt a broader view of the
Insanity and introduce the concept of diminished responsibility.

The Indian Government may also look at the provisions of the other countries
relating to insanity. Swiss Penal Code, section 10 states that 'any person suffering
from a mental disease, idiocy or serious impairment of his mental faculties, who at
the time of committing the act is incapable of appreciating the unlawful nature of his
act or acting in accordance with the appreciation may not be punished'. This
provision is much broader and is better suited for the defence of insanity.
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