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Abstract

Marriage is called zawaj or nikah. The word Nikah comes from the
Arabic verb nakaha’ which means “to marry”.! The time of marriage
starts when people feel prepared physically, financially and
emotionally. Adolescence is a natural phenomenon that occurs at
varying ages in different individuals. The issue among Ulama and
Parliament is “Age” for marriage of woman, is very important and
controversial issue in our society. In Shari‘ah the term “Buliigh” and
“Rushd” are used to determine the age of marriage and different
countries based their laws according to the spirit of Shari‘ah in which a
woman would be capable of handling the responsibilities of marriage.
In Pakistan the age in different provinces is discussed and recently law
Is passed to fix the marriage age in Sindh and KPK. In Punjab and
federal territory, the Child marriage act amendments are circulated
among Parliament, National Assembly, Senate and Council of Islamic
Ideology for final decision about fixation of marriage age of women.
The Islamization of laws by Modern scholars are criticized by
conservative or traditional Ulama. The aim of the present research is to
analyze the issue of marriage age of Muslim women in Pakistan and to
study the Traditional and Modern Approaches regarding the matter.
Key words: Pakistan, Age of Marriage, Buliigh, Rushd, Modernist,
traditional approach
Significance of Marriage as Institute in Shari‘ah

Marriage (Nikah), in Islam is a highly sacred contract. However, it
Is not religious in the sense of creating a ceremony, but rather in the
sense of understanding the spirit of Islam. It is an agreement between
spouses which allow them to have sexual relations and procreation of
children in a legal way.?
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It is also defined as

“Marriage in Islamic law has the purpose to make the sexual
intercourse legal and to reproduce the children in a legal way. Itis a
contract between couple and concluded with their consent. For the
validity of this contract the religious ceremony is not required .

In Qur’an it is defined that everyone who is physically, em0t10nally
and monetarily proficient of so doing has the responsibility of entering
into a marital relation. L )
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“Marry those among you who are single, or the virtuous ones
among your slaves, male or female, if they are in poverty, Allah will
give them means out of his grace, and Allah is encompassed all and
knowing all.”

In verse 33 of Surah Nur Allah says: . .

R SIS A SEEEY fﬁbg&o}d&‘j@éw!w"’: s
“let those who find not the means for marriage keep themselves
chaste, until Allah gives them out of his grace... ......

The man and woman are required to have lawful relatlonshlp for the
procreation of children. In words of Allah and Sunnah of Propheti used
the terminology of Nikah for this lawful relationship. In the verse of
Surah Nur 32 the owners of slave girls and the walr of unmarried female
and male are ordered to marry them off.

O TSI

[And marry the unmarried among you... ... ... ]
In the Tafsir of This verse Muftt Muhammad Shafi in his Maa’rif ul
Qur’an states that:
“Ayama (@U ) is the plural of Aym () which means the

person who is not married, divorcee or widow. The Walt is
ordered in this verse that he should conclude the marriage of
unmarried person” ’

Fugaha are agreed that according to this verse the arrangement of
marriage through guardians is preferable and masniin way rather to
arrange directly®. To arrange the marriage by woman herself looks
indecent in traditional society. The door of offensiveness will be open
for all by this act of woman. There are some traditions of Prophet# in
which the marriage without guardian is not allowed.®

Imam Abu Hanifah and some other scholars are in view that the
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instruction is given to describe the chosen way by Prophet# the contract
of marriage. According to them, if the girl is adult and she contract her
marriage in her kuf” then it will be considered valid marriage’®. But the
preferred way is the guardian permission as it is sunnah. She can
practice without guardian but in unavoidable circumstances'®.

The Qur’an prohibits accusing women who perform her Nikah
without restrictions and without a consent of guardian®?, as in Surah Al
Bagara it is stated:

S TSR ACH e JLCiE g ce8 O ”
......... but if they leave (the residence) there is no blame on you
what they do with themselves provided it is reasonable... ... ... 7

In Tafsir Dur Mansoor, Allama Jalal-ud-deen Sayuti explains that,
there is no sin upon women if she wants to marry with other person after
the death of her husband. She is free if she wants to take good decision
about herself.*

On the other hand, the Hanbali, Shafi‘i and Malikt schools are in
view that guardians are authorize to contract the marriages for women
who have no right in this regard®,

As specified by the Hadith:

“Hazrat Ayesha (RA) narrated that the Prophet said that “the
woman who is married without the consent of guardian her marriage is
void. He has used these words three times.”®

Marriage is the Sunnah of Holy ProphetZ. In sahih Bukhari it is
narrated: . B
5»1 @Wmmdumg x,xuswf\)xuzs;:wuséxu:éudw
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“It is narrated from ‘Alqama (RA): I was walkzng with Hazrat
‘Abdullah (RA) he said, that the person who can have resources should
marry, because the marriage will help him to stay away from gazing
other woman, and for the safety of his private parts from doing illegal
sexual relation; and who do not have enough means to marry should
fast as it will help him to reduce sexual power”

Marriage is clearly declared as sunnah of the messengers and the
sunnah of the Holy Prophetaa“‘éi‘z himself.

dbudb:"bucngbsu ¥ ”Wcuwﬂﬁbw,@‘wu 35
gﬂwx,;;;:;d,gww&@g}wﬂuzwwcwxm ”“\‘}awd
Weglg GU,c,anb,cLifaJL 4212354 4 ”CM, / d,bbug /&G‘ju&a

3



Woman’s Marriage Age in Shari‘ah: Traditional and Modern Approaches

Hazrat Ayesha RA narrated that Prophet# said that “Marriage is
my Sunnah and the person who does not follow my sunnah he has
nothing to do with me”

The remaining part is the same which is narrated by Hazrat ‘ Algama
(RA).

There are many other traditions available in Haith Books in Kitab
un Nikah which elaborate the importance of Nikah and defined its status
in Islam.

Age of Marriage in Traditional Islamic Law

Traditional Jurists are in view that the age of Marriage for a girl and
a boy is puberty and puberty is the age of majority'®. The validity of
marriage depends upon the possession of full legal capacity by both
spouses. Both of them should have marriageable age and of sound mind.
The existence of puberty is considered eligibility for marriage in
classical Islamic law.?°

The verse of Surah an-Nisa is taken by the Jurist for the condition
of Puberty and Rushd for Nikah.

a1 3AT ) 583 BI0E S ads sXaS I B gy & i g o

“And make trials of orphans till they reach the age of
marrlage ....................

The puberty in a girl is assumed the period of menstruation and in
a boy the indications of physical development is the emission of semen.
According to Imam Abu Hanifa if these signs are not present, then the
puberty in female will be the seventeen years and in males not later than
eighteen years.??> At these ages the male and female will not be
considered minors. In civil law the age for marriage is not the same as
the age of legal majority, the two age limits may nonetheless
parallel.ZOnly the puberty is not enough for marriage. Adulthood is also
an important feature for the consummation of marriage which is
physical maturity. The Fugaha are agreed about the “Nikah ™ of minor
but for Rukhsatt they have difference in their opinion. The reason is the
difference in definition of “Rushd”. Regarding the legal capacity of
male and female the Shafi’l School and the Hanbali School set the age
of fifteen years to marry, and the Malik1 School differs here at this point
and set the line at seventeen years.?* According to Hanafi School the
girls reach the puberty in nine years and boys reach the age of puberty
at twelve years.? In Pakistan the Hanafi law is followed that’s why
traditional Muslim presumed that the age of marriage for a girl is nine
as this is the age of puberty and the boy becomes adult in the age of
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twelve at least?®. “Hanafis and some others holding this point of view
that since Islam gave women the right to contract in financial matters
without interference or guardianship from anyone, women should be
equally able to contract their own marriage without the need of a wali %’

All schools are agreed that wali can arrange marriage of his
daughter before reaching the age of puberty?®. The consummation of
marriage cannot take place before puberty that’s why guardian must
wait till that time?°. The female has right of “option of g)uberty”. She
can exercise it while having age of puberty and maturity.*° The classical
jurists are agreed that a female can exercise this “option of puberty”
when marriage of minor is not concluded father or grandfather. 3'But
justice Tanzil ur Rehman defined that this option can be exercise by
female on attaining puberty whether the nikah is concluded by any of
guardian including father and grandfather3?The three year time period
Is given after reaching the age of marriage or till the 18 year of age is
the time of exercising the right of “Khayar al Buliigh”33.

The muftis given on fatwa regarding the annulment of marriage
when a girl becomes mature after her marriage is concluded by the
guardian. According to, Durr al-Mukhtar and Ibn ‘Abidin’s Hashiyat
Rad al-mukhtar, verdict that she can exercise her right of “Khiyar al
Buligh” but through Qadi or court decision, she can annul her
marriage34.

In Islamic law the consent of both, male and female, is required for
concluding the marriage contract.® But in our society it is arranged by
guardian and mostly the consent of male and female is not taken.
Sometime minor does not have mental maturity to give the consent. The
guardians give the argument in support of the child marriage that
Prophet® marry to Hazrat Ayesha (RA) when she was seven years old.
%Today the verdict of Mufii is also based on Marriage of Hazrat Aisha
(RA) for the prove of early marriages in Islam. Fugaha are in view and
agreed upon that the Nikah of minor can be arranged by her/his walli.
And Nikah of minor is considered “permissible”.3’ National Institute of
Child Health and Human Development mention that in medical science
the age of marriage is puberty. Puberty in girls are counted from the age
of 10 to 14 years and in boys 12 to 16 years of age on the basis of
physical changes.3®

The argument is this regard is given by the scholars that the minor
Is not in need of Nikah« as the core objective of Nikah is to fulfill the
sexual desire and procreation and minor absolutely have no power over
any one. Secondly all the rulings of Nikah are applied upon getting
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adulthood that’s why there is no need to perform Nikah of Minor.°
Modern Development in Shari‘ah Laws

In Muslim states figh is taken as a source of law but not in all matters
sometime by some states. Figh is mostly referred in cases of family
matters or personal status. The reform in Islamic law in Modern period
posed a problem.*° The reformers who wanted to do reforms in Islamic
law, thinks that Islamic law can be changed and amended according to
the circumstances by the state. The conservatives on the other hand, who
are majority Muslims, do not allow reform and changes in Islamic law.
The legislation of laws also arose the problem between Modernist and
traditionalist. According to traditional Approach the codification of
laws and its interpretation by non-Muslim is not acceptable.*

In Modern time the new text books on Islamic laws are written by
Muslim and non-Muslim scholars and according to modern standard
and they made it part of sallybus for law student.

The books written by Modern scholars are different from the
traditional text. The Modern text referred their cases to European courts.
These changes in the text of legal document gave birth to new system
of legal theory and practice e.g Anglo Muhammadan Law or Droit
Musijzlman Algerian and these are different from traditional Islamic
law.

The Major areas of reforms in Family laws taken place after the
Independence of Pakistan. The Muslim Family law ordinance 1961
make changes in the Law*. The Major areas of Reform were:

1) Formalities of Marriage

2) Marriage age fixation

3) Polygamy and its prohibition

4) Husband right of divorce & restrictions
5) Judicial separation provisions**

In Muslim countries including Pakistan the movement of
modernization of laws of Islam made two groups which opposed each
other regarding different matters, called Modernist and
conservatives/orthodox.*® The traditional ulama never accused the
modernists that the western ideas inspired them. The modernists
claimed that they followed opinions and precedent of many of the
respected classical Muslim jurists and juristic school and nothing is
written in the new law which could be against the Shari‘ah or classical
Jurists.4

The reformers of laws always tried to interpret laws and to amend
those according to the requirement of time and this idea made some
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problems in social system of Pakistan. The Problems includes Concept
of nation state, legislation of laws by the state, problem in doctrine of
Ijtihad and Tagqlid, problems in method of exercising Ijtihad and
sectarian Interpretation.*’

Maulana Muhammad Jafar Phulwari states his views in Ten Year
report of Council of Islamic Ideology. He, while giving his views about
MFLO 1961, describe that the ordinance stops the marriage of minor
which is not against the Shari‘ah Law. It is according to Qur’an. Further
the reference of Surah an-Nisa verse 6 is given according to which the
legal capacity to hand over the property is Bultigh and “Rushd” which
Is Puberty and Maturity and Rushd is the understanding of Ups and
downs of life and to distinguish between profit and loss.*® The Nikah
cannot be perform before the age of puberty. According to him the
matter of Nikah is more sensitive than property. The detailed view on
Nikah of Minor on the basis of Hazrat Ayesha Nikah is given by him in
the Report.*® The arguments supported the view that even the age of
Hazrat Ayesha RA at the time of Nikah was not 9 years and Rukhsati
also performed at the age of 11 or 18/19.%

Muftt Muhammad Hussain Naeemi, Nazim Jamia Naeemia, has
given his opinion about Muslim Family Laws. According to which the
marriage age is not defined by Qur’an and Sunnah. The guardian can
perform Nikah of Son or daughter according to his circumstances. If the
country’s law required to fix the marriage age then for a girl 15 and for
a boy 17 years of age can be fixed. However, parents can give
application to chairman Union Council for early marriage if required.
The reason should be mentioned in application for early marriage and
chairman may allow after satisfaction. Otherwise the application may
move to the court for further consideration.>!

Mulana Umar Ahmad Usmani in Figh ul Qur’an discussed the
matter and elaborated his view.%? According to him the age of marriage
according to verse 4:6 is the age of “Puberty”. Before puberty the
marriage is not allowed.>® It is argued from the verse of surah Nisa by
Qazi Abu Shabarma and Abu Bakr Al A’sam that Nikah of minor is not
recommended.>*

Imran Ahsan Khan Nyazee has modern approach and he has given
his arguments in negation of child marriage.*®

In July 2019 the at Peshawar Press Club (PPC) an awareness raising
session, regarding child marriages organized under the supports of
Centre for Communication Programs Pakistan. Maulana Mohammad
Sharif and Tahir Abbas from the Centre for Communication Programs
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shared reasons, consequences and legal framework to address the issue
of child marriage.>®

Maulana Mohammad Sharif said that Islam does not promote child
marriage as Qur’an says that besides attaining puberty, someone also
needs to be mature enough before getting married. According to him
someone may achieve puberty at the age of 18 years, but he/she may
still not be mature enough to handle the responsibilities of a family and
marriage. He further explained that in Islam neither early marriage is
obligatory nor forbidden®’.

Tahir Abbas said that “the recent data of the Pakistan Demographic
and Health Survey (PDHS) 2017-18 illustrate that 29 percent of women
(age 25-49) were married by age of 18, as equated to five percent of
men (30-49). About 13.5 percent of young girls aged 15 to 19 are
married and 13 percent give birth by age 18.78

They further stated that Organization of Islamic Council (OIC) had
called upon all Muslim countries through the Khartoom Declaration
20009 to take all required actions to abolish all systems of discrimination
against woman and all injurious traditional or customary practices such
as child marriage.>®
Recommendations by Council of Islamic lIdeology and other
Institutes

A bill was presented in 2019 to increase the marriage age from 16
to 18 for a female and passed by the Senate in April. It was opposed by
some scholars but passed by members of senate.®® But it is still under
the consideration of standing committee of National Assembly.
National Assemble discussed the matter under their 19" and 20"
meeting of the “standing committee on Law and Justice” held on 20"
August. The Child Marriage Restraint (Amendment) Bill, 2019 was
moved by Dr. Ramesh Kumar Vankwani, MNA for discussion. Further
Council of Islamic Ideology reserve their views to discuss and finalize
the matter in next meeting in September 2019.5!

The Council of Islamic Ideology in Pakistan®® made
recommendation regarding the age of marriage in its different reports at
different time. First of all, in the period of Justice Tanzil ur-Rehman the
issue of child marriage was raised. On August 19, 1980 the decision of
Cll was presented in Report of 1980-1981. According to that “As in
Family laws ordinance the marriageable age for a boy is 18 and for a
girl is 16 years of age. So the amendment is not required in law. Council
does not consider to limit the maximum age for marriage.” The council
consider the “Buliigh” for marriage®®.
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Second time on February 13 1983 in the meeting of CII the Child
marriage Restraint Act 1929, Muslim Family Laws ordinance 1961 and
the last report of CIl (1980-1981) were under consideration to set the
marriageable age. the council recommended that “if the last report of
Cll is unsatisfactory for the government then it is necessary to consider
that in Shari‘ah if a male and a female met the age of puberty and under
the law before reaching the set age they must take permission from the
chairman of Union Council first”. The council’s recommendation was
accepted.54

In the period of Dr. Khalid Masood, the council in its 162th meeting
gave some recommendations regarding the Nikah of Minor. “After
attaining the age of “Bulugh” the chilad may get married and all the
laws which were made to fix the minimum age for marriage are not
Islamic” the nikah of minor can be concluded by the guardian. However,
“rukhsati could be performed only after reaching the age of puberty”®
In the report of 2007-2008 Nikah of minor was allowed but for rukhsatt,
the age set by law in country was recognized®®.

Next in the Period of Muhammad Khan Sheerani, council received
a letter from Ministry of religious affairs in 2012 for their
recommendation regarding child marriage bill amended in 2009.
Council in its 189 meeting discussed the act of 1929 and amended bill
of 2009 according to which the child marriage is punishable offence.®’
The view of Research wing was considered according to which the
marriage of minor is allowed by Qur’an, Sunnah and /jma . Jurist also
allow the marriage of minor and any law against this is not authorized.®
The Amendment in 2009 were considered un-lIslamic®.

The council review their own recommendations and decisions in
different periods. The Council of Islamic Ideology (CII) called for
initiating awareness campaigns against child marriages instead of
passing legislation against the practice in 2018. A member of Cll said
in 212th meeting that “marriage of minor and legislation to set the
marriage age for minor may lead towards many difficulties”’°. The bill
was opposed by ministers and religious parties. The council also
suggested that the government should take necessary steps to reduce the
trend of child marriage in Pakistan by solving the issues of poor
parents”.”

There are the clauses in Child Marriage Act 1929 according to
which the age of child is defined. For the male the minimum marriage
age is was 18 and for female the age was 16 and according to law
whoever conflict with this law will be punished. National commission
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on the status of Woman (NCSW), Aurat Foundation and some other
Human Rights organizations working in Pakistan to resolve the woman
related issues. The NCSW published their manual with the name of
“Review of Muslim Family Laws” in 2011. The amendments were
suggested in 2007 and 2008 in seven laws. Guardian and ward act, 1890,
child Marriage (Restraint) Act, 1929, Dissolution of Muslim Marriage
act, 1939, Muslim Family Laws 1961, Family Court Act 1964, Dowry
and Bridals gifts (Restrictions) Act 1979, and Labor Laws are
Included.” The purpose of review of laws were to examine the laws in
present perspective and to enact the changes according to circumstances
and make law up to date for the betterment of society’®. The Figh
Academy India in its 57th Sessions of Women’s Committee of United
Nations to be held from 4 to 15, March, 2013 decided that neither girl
not boy should be permitted to marry before the age of 18 years.”* After
marriage the boys or girls at the age of 18 years are the owners of their
body completely and no prohibition is allowed on their sexual
satisfaction.”

The age for marriage is set by different countries according to their
custom and cultural system. Socio-economic development level is
another factor to set the age. The climate also affects the physical
development of girls and boys. The physical maturity is an important
factor because health problem may cause serious problem in married
couple’s life. The family pressure is sometime become the reason of
early marriage and it is important factor behind unhappy and unhealthy
marriages, which is a serious threat for the harmony of society.”

In Muslim countries the marriage age is almost fixed to 18. In Egypt
the age is 18 for female and 21 for male. In Libya the age is 20 years for
marriage but with the permission of court it can be performed before
this age. In Jordan, Mauritania, Morocco, Tunisia, Irag, Aman, Syria,
Albania the age for marriage for both is 18 years. In Bangladesh 21 is
for male and 18 for female is fixed. In Pakistan the age of male is 18
and 16 for female is fixed in MFLO 1961.""

Conclusion and Recommendations

It comes in knowledge after analyzing literature of early marriages
in Islam that “Buliigh” and “Rushd”is the qualification for marriage.
The responsibilities of man and woman after marriage connected with
the age of majority in which they can understand and perform their
duties and to fulfil the obligations of marriage upon them. After the
period of Prophet Muhammad# and Khulafa e Rashideen Sahabah,
Tabieen and their successors, Early Jurists, later Jurists up till now the
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rulers and the knowledgeable people follow Islam and its teaching and
trying to solve the problem of Ummah regarding Zanni matters in which
people need guidance. Ulama are doing ijtihad in the matters where
clear Nass is not available. Age of marriage is one of the issues which
is not fixed by Qur’an and Sunnah. The cultural system of Pakistan does
not allow woman to give consent in marriage. In urban areas woman are
educated and they can say something for their right especially in case of
Marriage. But in Rural areas they don’t have any right upon their
marriage. Islam has given full right to women regarding their choice in
marriage. Even the puberty and specially maturity is also defined for
handling the marriage responsibilities.

The issue under consideration is very important especially it
religious and social aspect cannot be ignored. The family laws
amendments are made by legislator in different time periods in Pakistan.
In Sindh the age of marriage was fixed 18 years for woman in 2014 later
in KPK bill is passed but in Punjab the bill is under discussion. The
change in the tradition of early marriage change in mind set of people
Is required, only the change in law on paper is fruitless.

In Pakistan the development of human rights and especially women
rights campaigns are mostly criticized and declared un-Islamic, thus
less-taught and excessively emotional people from Pakistani society get
puzzled between religious minded people and present-day Modern
people. The CII need to discover any center method to make Islam and
current majority rules system compatible.

Protection of religion, life, Intellect, offspring’s and property are the
essential elements of Shart ‘ah. Classical and contemporary Jurist tried
to take special care of Magasid e Shart‘ah for the ease of people in life.
Early marriage or marriage before the age of puberty, set by the state
according to present circumstances, sometimes creates the problem for
young girls and sometime even for boys. So it is concluded here that a
middle way is required by adopting which the protection of all the
essential elements may possible for all citizens of Pakistan.
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