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Abstract:

The Frontier Crimes Regulation popularly known as FCR is the only
formal document which deals with the legal-administrative affairs of
Tribal Areas since long. This law forms the bulwark of the government
machinery in Federally Administered Tribal Areas (FATA) of Pakistan
which dates back its origin to the British colonial period in pre-partition
India. By the great divide of August 1947, Pakistan inherited these areas
as an integral part of its territory. The legal and administrative
framework for tribal areas remained the same as designed by British
Imperil power during the 19" century for its special interests. The state
of Pakistan while keeping intact the colonial legacy also continued the
special status of theses areas in the post-partition period. Accordingly,
the law of the land authorized the central government to administer it
directly. The central government thus implemented the same Regulation
(FCR) in tribal areas in the coming decades. The present research paper
critically observes the prose and cones of FCR in order to know that
why this Regulation is often called as black, draconian and inhuman
law. It highlights those provisions which voice against human liberty,
fundamental and basic human rights recognized by the fundamental law
of the land and international humanitarian laws as well.
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Frontier Crimes Regulation and its Origin

The British government strengthened their basis of power by establishing a
strategic and effective judicial system and an archive of legal record of the necessary
documents which ultimately assisted them in tax collection and maintaining public
order during the mid-nineteen century in Bitish India. The government was mostly
cautious against collective criminal activities and considered it as a direct menace to
the empire rather than individual crimes.l The colonial authorities after thorough
visualization drafted and executed a comprehensive system of legal and formal codes
in the form of Indian Penal Codeli and Code of Criminal Procedureiii in order to rule
British India effectively. In the like manner, Criminal Tribes Act was also designed
from 1871 through which the government watched, registered and controlled certain
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tribes. However, the British official authorities realized within a short span of time
that these formal codes, laws, rules of evidence and fact-finding potentials were
insufficient to control lofty velocity of crimes in Peshawar valley in general and
particularly in the Afghan border regions set a part as tribal agencies. The colonial
authorities quickly differentiated between the peaceful agriculturists residing in the
valleys and wild tribesmen of the border areas. The only distinction of the settled
district was that surveys of formal tax revenue and settlement had been completed
while the rest of the situation and general environ of settled district and tribal belt
was almost alike. When the government observed high rate of killings, robberies and
violence across the Peshawar valley the government eventually developed the Punjab
Frontier Crimes Regulation and implemented it in early 1872.iv  After the
establishment of North West Frontier Province, the government executed the same
Regulation with some minor modifications which was called Frontier Crimes
Regulation 1901.v Hence, the colonial authorities implemented it on 24 April, 1901
as judicial, legal, and administrative system for the North West frontiers of their

Indian Empire, bordering Afghanistan.vi

Frontier Crimes Regulation has been promulgated by the British colonial
authorities via regulation III of 1901. It is a brief law consisted of seven chapters
spread over sixty three sections.Vii It is not just a formal document comprising only
punishments for different crimes but a comprehensive system of governance and also
a major component of administrative system of justice in tribal areas.viil This
Regulation has been implemented to protect the interests of British government in
North West Frontier Province, Balochistan and in the entire tribal belt. The province
of NWFP was fortunate enough which got rid of this harsh and hard Regulation with
the promulgation of 1956 constitution while Balochistan was liberated from its rule
with the arrival of 1973 constitution. In the like manner, Dir and Malakand were
released from its clutches in the same year. But FATA is the only region subservient
to FCR even today.iX No other laws, applicable in the rest of the state, are extended

to these areas, thus, only this Regulation serves as the supreme law in FATA.X
Inhuman laws in the Frontier Crimes Regulation

The most critical feature of Frontier Crimes Regulation is the system of
‘collective territorial responsibility’. According to this clause, if a crime initiates
anywhere in tribal areas, the whole family or tribe on whose territory the crimes is
committed, is held accountable to the political administration. Hence, due to this part
of the Regulation an innocent individual may be held liable for the crime of another
person. In the same way, under the umbrella of ‘collective territorial responsibility’,
the whole family, clan, sub-clan or village may suffer a verity of punishments.X1
Even innocent men, women and children become victim of this imperial black law.
There are so many instances in which children of about two years of age have been

convicted.X11 The responsibility to implement the verdict of jirga has been given to
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the tribe in “non-protected” areas of FATA. Jirga can impose heavy fine on the
accused, expel an individual or a family from the locality, confiscate, destroy or set
on fire their homes and property which are the serious measures of punishments.

The idea of ‘collective responsibility’ has been articulated by John CokeXiii
who was the officer in-charge of Kohat Pass Afridis. He laid down the procedure in
certain critical situation and in case of trouble thus: “to close the Pass at once, seize
all the Afridis to be found in the Peshawar and Kohat districts, put the men in jail,
sell their cattle, stop all Pass allowances held by the Afridis, and, when the matter is
settled, cause all losses to be made good, not from their confiscated allowances, but
from the allowances made from the time they may commence.”Xiv John Coke’s
notion of ‘collective responsibility’ was followed by Herbert Edwardes who applied
this idea with more accuracy and perfection when he was posted as Commissioner of
Peshawar division during October, 1853. He banned the felonious tribes from the
environs of Peshawar and thus made them responsible for the involvement in crimes
and criminal activities or their reluctance to exert itself for its punishment and
prevention.XV Herbert Edwardes first exercised this imperial strategy against
Kukikhil Afridis when a British messenger had been seized and deprived by them of
quinine jars. In this way, colonial masters during British Raj and various successive
ruling juntas even in the post-partition era constantly utilized this imperil instrument
of ‘collective responsibility’ in order to control the tribes.XVi

It is interesting to note that the Regulation authorizes political administration
to take actions against any tribe or member of any tribe to detain all or any member
of the tribe acting in hostile or unfriendly manner without the prior permission of
Commissioner. Beside it, he can order to remove villages, restrict the erection of
hamlets and can impose heavy fines on tribesmen in certain circumstances.Xvii It is
mentioned in the Regulation that political administration may impose fine on
communities’ accessory to crime. In this respect section 22 of the Regulation thus
states:

“Where, from the circumstances of any case, there appears to be good reason

to believe that the inhabitants of any village, or part, of a village, or any of
them, have:

(a) connived at, or in any way abetted, the commission of an offence; or

(b) failed to render all assistance in their power to discover the
offenders or to effect their arrest;

(c) connived at the escape of, or harboured, any offender or person

suspected of having taken part in the commission of an offence; or
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(d) combined to suppress material evidence of the commission of an
offence;

The Deputy Commissioner may, with the previous sanction of the
Commissioner, impose a fine on the inhabitants of such village or part of a village, or
any of them as a whole.”XViii

The political executive in tribal areas can detain any person for up to three
year as a preventive measure against murder, or culpable homicide or the
dissemination of sedition.xix The tenure of this imprisonment can be increased for
another three years by the Deputy Commissioner or Political Agent.XX He can oblige
an individual to execute a bond for keeping peace and good behaviour for a period

not more than three years.XX1 On the pretext of preventive measures against crimes,
he can stop any construction near to border or do away with them on security reason,
and halt the construction of or demolish buildings which are used as a meeting point
for robbers, house-breakers, thieves etc.XX11

Restricted by this law, the people of FATA can not enjoy the right to appeal,
wakeel (the right to legal representation) and daleel (the right to present reasoned
evidence) in any court of law.XX1i1 It was, however, the Commissioner who acted as
a revisional court but in 1997 FCR was modified (Section 55-A was added) allowing
second appeal in the form of revision before the tribunal comprising secretaries of
home and law department and chief secretary of NWFP. All these arrangements seem
cosmetic having no positive results for the tribesmen.XXiV In fact, trial under this law
do not provide any proper and due opportunity to the accused to put forward his case
in a legal way. Deprived of legal representation, the accused don’t present evidence
or cross-examine witnesses. He is denied of the right of appeal and thus can not plead
his case in the High Court of the contiguous province or Supreme Court of the
country. The authority to revise the Deputy Commissioner or Political Agent’s
verdicts rests with the Commissioner who can take action either on his own or in
response to a petition by an aggrieved party but he is not allowed “to set aside the
finding on any question of fact of a Council of Elders, where such finding has been
accepted by the Deputy Commissioner, unless he is of the opinion that there has been
a material irregularity or defect in the proceedings or that the proceedings have been
so conducted as to occasion a miscarriage of justice.”XXV In case of split decision,
the FCR tribunal is the ultimate appellate body consisted of three senior civil
bureaucrats.XXvi This judicial body cast its decisive vote in case of split verdict.
However, it is quiet clear that both the convicted parties have no option to precede to
an impartial court of justice and must rely on bureaucratic judgment.XXVii

FCR puts restriction on the jurisdiction of civil courts in the tribal areas,
therefore, neither any court can take notice of the verdict made by political
administration nor can an individual challenge such verdicts. The right to appeal to
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superior courts has been restricted by this law which states, “except as therein
otherwise provided, no decision, decree, sentence or order given, passed or made, or,
act done, under Chapter III, Chapter IV, Chapter V or Chapter VI, shall be called in

question, or set aside by, any Civil or Criminal Court.”XXViii
Constitutional Anomalies

The constitution of Pakistan although declares that the territories of Pakistan

shall comprise among others “the Federally Administered Tribal Areas”XXI1X
presenting FATA as an integral part of the county but the “fundamental human

rights”, XXX enshrined in the constitution, do not apply to FATA. All these rights
have been rendered null and void by Article 247 of the same constitution so far as the
administration of FATA is concerned and explained a different modus operandi for
its governance. It debars any act of the parliament to be extended to these areas until
the head of the state directs so. He acts like chief executive of these areas and his
executive authority is superb. It, however, demonstrates that all the three
constitutions (the constitutions of 1956, 1962 and 1973) of Pakistan could not
integrate FATA into the national mainstream of the country and carried on the
bureaucratic rule instead of constitutional one.XXX1

It goes without saying that since independence successive governments in
Pakistan could not mainstream FATA despite of their respective claims for its
development. The great constitutional anomaly is that on the one hand Article 1 of
the constitution of Pakistan declares these areas as an integral part of the state while
on the other hand Article 247 (b) debars the jurisdiction of the parliament by
declaring it to be the exclusive preserve of the President to administer its
affairs.XXX11 Clause 5 of the same Article authorize the President to make rules for
the peace and good governance of FATA or any part thereof while clause 6 empower
him to abolish a tribal area provided that he determines the opinion of the tribes
through a Jirga.XXXiii The only representation the people of FATA have is voting to
elect twelve representatives to the National Assembly under Article 51(3) but as per
Article 247(3) of the constitution none of the laws made by the parliament apply to
FATA, unless ordered by the President of Pakistan.Xxxx1V Clause 3 of Article 247
declares that “No Act of Majlis-e-Shoora (Parliament) shall apply to any Federally
Administered Tribal Area or to any part thereof, unless the President so directs, and
no Act of Majlis-e-Shoora (Parliament) or a Provincial Assembly shall apply to a
Provincially Administered Tribal Area, or to any part thereof, unless the Governor of
the Province in which the Tribal Area is situate, with the approval of the President, so
directs; and in giving such a direction with respect to any law, the President or, as the
case may be, the Governor, may direct that the law shall, in its application to a Tribal
Area, or to a specified part thereof, have effect subject to such exceptions and

modifications as may be specified in the direction”. XXXV Hence, it is ironical that
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political representatives elected from FATA to the parliament can not make
legislation regarding their own areas but can take part in the legislative processes for

the rest of the state.XXXV1 In a nutshell, it means that members of the parliament
even those elected on party basis representing the people of these areas in a true

sense would not be permitted to frame or modify the laws for FATA.XXXVii
Fundamental human rights enshrined in the constitution of Pakistan are not
fully applicable to these areas. The Supreme Court of Pakistan is barred from
exercising jurisdiction in these areas. It cannot take suo motu action on the sufferings
of tribal people. They can not knock at the door of the court to undo the injustice of
political administration. With the development of law the concept of judicial review
against administrative action has been introduced. The main philosophy behind this
concept is to keep check on the arbitrary use of executive power. But this concept of

check and balance is nonexistent in these areas in the real sense. XXXViii Clause 7 of
the same Article states that neither the Supreme Court nor any High Court shall
exercise any jurisdiction under the constitution in relation to a tribal area unless the
parliament modifies the law. Even the Non-Muslims have been safeguarded by the
constitution of Pakistan but the fundamental rights of the poor tribesmen are denied

who are earnestly called the sword arm of Pakistan. XXXiX

Conclusion

Apparently it seemed that this law was executed by the government as an
instrument to check crimes and criminal activities but actually the British
government in India exploited it as a tool of forward policy in India’s North West
particularly in tribal areas which furthered its imperialistic designs towards Central
Asia and countered the Russian approach as well. The government thus kept these
areas untouched and adopted a policy of non-intervention into the traditions of tribal
people. By keeping status quo in these areas, the British government kept it away
from human rights principles, reformist political activities leading to individual
freedom, progress and development. By virtue of unlimited powers in the hands of
political administration under FCR, the people of FATA can neither enjoy human
rights nor can they claim any other status, privilege, position conferred upon other
citizens of Pakistan. Their arms have been stapled particularly by the cruel, illogical
and irrational provisions of this law due to which it is often referred as black,
draconian and inhuman law.
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